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The Attorney General was directed by Congress to 
prepare a report on whether the United States could recover, from any 
persons determined liable, the amounts expended to detect, contain, 
or remove hazardous asbestos products from schools. The general 
backgroun3~~p5ir Liun of this report contains the results of the factual 
research and investigation. It briefly sets forth some of the uses of 
asbestos and describes the asbestos industry and .the diseases 
attributed to inhalation of asbestos fibers — asbestosis, lung cancer, 
and mesothelioma. This section also explores documents that indicate 
industry knowledge of the dangers of asbestos fibers as' early as the tr 
1930s. Asbestos problems in the schools are discussed and suits 
already filed by two school districts are described. The legal issues 
portion of the report commences with a summary of the problems of 
duty, breach of duty, injury, limitations, and economic loss. 
Equitable and common law theories of recovery and the potential 
liability of parties other than asbestos manufacturers are discussed. 
The report concludes that litigation by school authorities, rather 
than by the federal government, should be quickly investigated as one 
potential means of reducing the fiscal impact on taxpayers of abating 
asbestos hazards in the schools. (Author/MLF) 
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CONGRESS OF THE UNITED SI AXES 
HOUSE OF REPRESENTATIVES 

COMMITTER ON EDUCATION AND LABOR 
SUBCOMMITTEE ON LABOR STANDARDS 

UtHOUttOmCCMftlDtNS ANNEX #1 

WASHINGTON, Dx, **» ° 

November 10, 1981 



i Honorable C*rl D. parkins 
Chairman 

| Committee on Education and Labor 
U.S. House of Representative! 
Washington, d.C. 205 IS 

Dear Nr. Chalrmani 



As you know. Section 8(b) of the Asbestos School Hazard Detection and 
Control Act of 1980 (P.L. 96-270) directed the Attorney General of the 
United States to conduct a study of means by Which the United States 
could recover the costs of removing or containing friable asbestos froa 
public school buildings, and within one year after enactment, to submit 
to the Congress the results of that study, together with any appropriate 
recontnendatlons. that study has been completed, and "The Attorney 
General's Asbestos Liability Rtport to the Congress" was forwarded to t 
the Congress on September 21, 1081. « 

In his Report the Attorney General deals not only with the right' of the 
United States to recover damages resulting from the removal or containment 
of friable asbestos in schools; but it provides extensive information on 
the rights o.T state and local governments, school boards, and public, 
school districts, and how they might recover damages due to the expense 
of removal or containment of - friable &sbest)>s in* school buildings, jn 
this regard, Z believe the Attorney General's Report is a most valuable 
document which will be of considerable assistance to local officials in 
enabling them to better protect the legal rights of the local school districts. 

The Report unfortunately did not receive broad distribution. In his letter 
to you dated September 21, 1981, transmitting the Report to the Congress, 
a copy of which is enclosed, the Attorney General encouraged our Cocaittee 
to consider distributing it to state and local authorities. » in spite of 
subsequent urging, the Justice Department contlnuos to argue that the 
Congress has responsibility for dissemination of the Report. I, therefore, 
request that this most Important document be reproduced so that it can be 
made available to the public. I think that ten (10) copies per state would 
net be excessive and suggest that five hundred (500) copies should be printed. 




Subcommittee on Labor Standards 
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©fiir* of tf]p Attornru (Srnrral 
&asfpgnm t B. CD. 20530 



September 21, 1981 



Honorable Carl D. Perkins 
Chairman, Committee on Education 
and tabor. 

United States House of Representatives 
Washington, D.C. 20515 

Dsar Chairman Perkins: 

The purpose of this letter Is to transmit to you 
THE ATTORNEY GENERAL'S ASBESTOS LIABILITY REPORT TO THE 
CONGRESS, prepared pursuant to Secplon 8(b) of the Asbestos 
School Hazard Detection and Control Act of 1980, Pub. L. 96-270 
(June 14, 1980). 

In the absence of federal funding, state and local 
school officials continue to have responsibility for taking 
appropriate action to protect the health and safety of school 
children and employees. I encourage your committee to consider 
making the Report Immediately available to state and 'ocal 
school authorities. 




William French Smith 
Attorney, General 
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Ac least one court has concluded that knowledge of the 
dangers of airborne asbestos fibers can bo .at ti ibuted to the 
asbestos manufacturing industry a; early as the mid-1930's and 
"conduct throughout the industry despite the danger has been 
summarized as one of indifferent silence." Hardy v. Johns - 
Manvllle Sales Corp. . 509 F.Supp. 1353, 1355~T£7U. Tex> 1981). 

As many as 10,000 ca^es have been filed by people, usually 
workers, alleging death or injury resulting from asbestos fibers 
since the landmark decision of 8 ore! v. Fibreboard Paper Products 
Corp., 493 F.2d 1076 (5th Cir. 1973) , cert , denied . 419 U.S. 869 
(19/4) , which allowed recovery by an asbestbsis and mesothelioma 
victim under the tort theory of strict liability, predicated on 
"failure to warn" and "failure to test." 

Despite the danger, the industry "as "silent with respect to 
the dangerous relationship between asbestos and cancer." Hardy v. 
Johnr -Manvllle Sales Corp. . supra. 509 F.Supp. at 1355. FurtKer, 
a convincing case can be made based upon industry documents pro- 
duced in litigation, that certain industry officials actively 
sought to obscure data linking asbestos and fataJ diseases. 
General Background, Section IV, infra . 

Mesothelioma, like asbestos, has a long latency period. The 
latency period — 35 to 40 years 3/ — is so long that it is not 
yet possible to correlate mesotheTioma deaths with the use of 
sprayed asbestos in the schools, which occurred primarily between 
1946 and 1972. Unlike asbestosis, which generally requires expo- 
sures over a long period of time, mesothelioma, "extraordinarily 
painful and always fatal . . . may result from one exposure to 
asbestos dust or fibers." Hardy v. Johns-Manvi lie Sales Corp. . 
supra , 509 F.Supp. at 1355. 9 . 

Congress has determined that "medical science has not estab- 
lished any minimum level of exposure to asbestos fibers which is 
considered to be safe to individuals exposed to fibers" and "the 
presence in school buildings of friable or easily damaged a'sbestos 
* creates an unwarranted hazard to the health of the school children 
and school employees who are exposed to such materials." 20 U.S.C. 
3601(a)(3), (6). 

Not all uses of asbestos are dangerous. If ti.e fibers are 
encased in a hard product such as tile, there should ordinarily 
be no danger, although if hard materials arp. damaged, fibers may 
be released. Accordingly, the Act is concerned with "friable cr 
easily damaged asbestos." 20 U.S.C» 3601(a)(6). The most common 
use with which we are concerned is sprayed-on, "friable" asbestos 



3/ Selikoff, Hammond and Seidman. La&ency of Asbestos D isease 

Araon^ Insulation Woik e r s i n th e~0n"fted States and Canada , 
Vol. 46, No. 12, CANCKFTDec. iS", 198U). 
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roost ofcen used on classroom, corridor, shop. gym. music room, 
boiler roora, or storage room ceilings, in a noise insulation or 
decorative/product. "Friable" means that, the substance, which 
has a spong^. irregular, or textured appearance, can be crumbled 
by hand. Aabestos may constitute from two to fifty per cent or 
more of the sprayed product. 

Spraying for fireproofing ,and insulation purposes of nate- 
rials containing more than one percent asbestos was banned by 
the Environmental Protection Agency in 1973 (and in 1978 for 
virtually all purposes), because of the hazard posed by release 
of 'fibers into the air during the spraying. The applicition of 
asbestos products by trowel, however, has not been banned. 

Asbestos fibers are microscopic and sub-microscopic in size 
so that once disturbed they remain airborne for extended periods \ 
of time t Even after settling to the ground, the fibers wi?l 
again become airborne if disturbed by walking or sweeping — 
normal activities in classrooms and corridors. 

Friable asbestos will release fibers into schoolroom air if 
disturbed by vibrations from operation. of machinery, maintenance 
activities, ventilation systems , 'product deterioration, inten- 
tional or accidental student contact, and water* damage. In New 
Jersey, experts visited a sample of 48 asbestos-containing schools , 
"and 33 of these were found to have visible evidence of damage to 
asbestos contents." 4/ The preparers of this Report have per- 
sonally observed in schools visited, evidence of fiber release 
including: places where large sections of friable asbestos have 
simply fallen away as a result of deterioration, loss of bonding, 
or water damage; gouge marks presumably made by long-handled 
objects in shop classrooms, holes made by thrown objects including 
an embedded pencil; and the recollections of two teachers regard- 
ing the falling away of pieces of asbestos for many years from 
ceilings in their classrooms. 

For tunatel'y. it appears that most of the nation's schools do 
not contain any friable asbestos. However, in the schools that 
do contain friable asbestos -- and these schools range geographi- 
cally from Massachusetts to California — the square footage of 
coverage and therefore the cost of removal or containment, can be 
qultv? extensive. The Cinnaminson Township Board of 'education. Bur- 
lington County. New Jersey, alleges that it has expended ovc one 
million dollars to deal with the asbestos problem in threcschools. 
As an example of the extent of the problem, approximately 20% of 
New York City public schools and 10% of New Jersey schools have 
been found to contain asbestos materials In student use areas. 5/ 

1 

4/ S.Rep. No. 96-710, 96th Cong., 2d Sess. 7 (1980). 
5/ Id. 
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Abatement of school tsbestos ha?, ink currently rusts In the 
hands of local and state governments, since Conp.r^ss has not 
appropriated any funds under the Act to ivt^e Cedetal grants and 
loans. Also, t;he Environmental Protection »\»oncy has cancelled 
plans to promulgate a rule under the To/cU Substances Conttol Act 
requiring school authorities tp take corrective action ir "has 
concluded that Identifying hazards will provide local school 
districts with enough information to take corrective action on 
their own.JJ 6/ 

r * ^ 

FINDINGS AND RECOMMCNDATiONS 

1. The parties most likely liable are the asbestos processors 
3nd manufacturers, and manufacturers of the asbestos spray-on 900 
products. It will be necessary to establish that the known 
danger, to asbestos workers should have caused these parties to: 
(1) test to determine whether friable asbestos could be hazardous 
as a result of Indoor environmental exposures, and (2) warn that 
asbestos fibers had cnused^deaths and injuries In occupational 
settings, and If released from asbestos products, could prove 
harmful as a result of indoor environmental exposures, general 
Background. Sections III. IV, Inf ra. In the case study we 
examined In the greatest detail, EHe school^ d Istr let was not even 
informed that the products applied in its schools contained asbes- 
tos. However, to establish liability, It wj.ll also be necessary 
to prove either as a matter of law or by trial of a factual Issue, 
that friable asbestos Is hazardous. The desirability of including 
as defendants other parties In addition to asbestos and asbestos 
spray-on manufacturers, such as distributors, Installers, archi- 
tects, and contractors, would best be determined on a case-by-case 
basj.s. 

2. It Is often possible through Investigation, architect or 
contractor recollection, plans and specifications, or state 
archives, to ascertain the Identity of the manufacturer of the 
asbestos product used in a particular school. General Background, 
Section VI , 'Infra . 

.3. Despite the potential liability of the asbestos and asbestos 
spray-on manufacturers K the United States should not attempt to 
recover for the elementary reason that no funds ha ve been a p pro - * 
prlated to mak e feder al ftrant s and lo ans unde r the " Act. (Moreover 
there are no indications tijat tunds wTCT~£>e appropriated in the 
future)* * 

4. Even if funds were to be appropriated, tills recommendation 
would remain unchanged for the following reasons- 



6/ , 46 Fjed. Reg. 23,726 (April 27, 1981). 
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(a,) The fiscal impact of providing federal aid co 
school authorities to remedy t^he asbestos problem should he under- 
stood in advance*. While recovery may be obtained through litiga- 
tion in some some situations, it is by no means certain. The 
Act as currently enacted offers what may be an illusory hope of 
reducing federal expenditures through litigation. Thus, if 
federal funds are provided, the burden should be understood to 
fall on the federal taxpayer, unless liability is imposed oiv the 
asbestos manufacturer by statute slmlar to the Super fund and 
Black Lung programs, and similar t« a provision in the Asbestos 
School Hazard Detection and Control Act deleted prior to enact- 
ment. 2/ 

(b) Even though roost schools apparently do not contain 
friable asbestos, there are still a largo number of situations of 

' potential liability across the nation. Case-by-casy litigation 
Drought by the United States* under state law, is a comparatively 
inefficient means of addressing the problem. If Congress is 
convinced that liability should be federally imposed o*n the 
manufacturers, other options should be reconsidered, including 
imposing liability or creation of a federal cause of action with 
a special statute of limitation. Also, appropriate 'federal agen- 
cies could review their authorities under such statutes as .the 
Toxic Substances Control Act and the Consumer Products Safety 
Act tp determine whether the school asbestos prohleru should be 
addressed by administrative action. . § 

(c) Remedies can'be.roore efficiently sought by local 
and state authorities, because the outcome of litigation will 
depend on distinct state laws and varying factual situations. 

5. Although this Report recommends that the United States should 
not sue, the government could recover if suit were brought to 
recover federal funds ultimately expended. The viable theo- 
ries of recovery include: k 

(a) equitable restitution, Restatement of Restitution , 
SU5; 

»* (b) strict liability, Restatement of Torts , S402A> * *' * 

* 

(c) negligence; and "^vo* . 



7/ The present section 8 mandating this Report was substituted 
~ for the industry detection fund provision" in the U©Qse , 
Committee, on Education and Labor mark-up of H.R. 1524 on May 1, 
1979, jwhich bill* was thenJ substituted* into H.'R\ 3282 and reported 
out the same day. See generally , Iteery v. Turner-Slkhqtn Mining 
Co. , 428 U.S* I (19757 (upholding imposition on mining oj)erato»* ~ 
of burden of providing benefits to Black Lung victims). ' 

(XI) 
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(d) breach of>rfplied warranties of nerchantnbility 
^ and fltnifss tor a particular purpose. 

The basis for the restitution claim is the contention that 
the asbestos nuinufacturers have a duty to ibate the asbestos hazard 
in the school3„ and that public authorities performing that duty 
^ave a right to restitution from the manufacturers. 

The strict liability and nep.ligence claims are predicated on 
the manufacturers ' failure to wain of the dangerous propensities 
of asbestos fibers, and failure to test to determine if friable 
asbesCos could be hazardous. The implied warranty claims are 
based on the unsuitability of the product for its intended use. 

6. The primary obstacles to successful litigation are: 

(a) A majority of Am*«r '.can decisions have held that 
"economic loss" is not recoverable, in tort, ftowever, the presence 
of a hazardou s product creates a situation in which it may be 
persuasively contended ti.at tort recovery is appropriate against 

a manufacturer that sold asbestos products used in schools in the 
absence of warnings or tests. 

(b) Because of the time elapsed since installation of 
the asbestos, usually at least nine years, statutes of limitation 
constitute potential obstacles to recovery. However, the asbestos 
manufacturers continue to contend that friable asbestos in schools 
is not dangerous. The manufacturers are faced with t^e dilemma 

of on the one hand arguing thft the danger was obvious so as to 
commence the running of a "discovery** or "manifestation." statute 
of limitation, while on the other hand denying even today, that 
the product is dangerous. 

7. School authorities faced with substantial expenditures in 
removing or containing triage asbestos should, as a matter of 
the utmost urgoncy, consult win qualified counsel to determine 
whether they should file litigation on their own, as at least 
three school districts already have doneT Urgency is necessary 
because of statutes of limitation. Litigation on the theories 
set forth in recommendation 5, supra , may prove to be a desirable 
method of reducing fiscal burdens on taxpayers. School districts 
contemplating litigation should consult with counsel to insure 
that adequate tests ar»d other measures are performed and retained 
to support the proof requirements of litigation. Finally, we 
note that in the three cases we know of filed by school districts 
to date, each district retained qualified products liability 
counsel. 

8. Though the problem of friable asbestos in the schools is in 
one sense a national one, the absence of a federal law assigning 
liability suggests that the better solution Is at the local or 
statje level. The primary goal is to remedy hazardous situations 

* (XII) 
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as quickly as possible. Illusory hopas of feder il assistance 
can obstruct rather than aid attainment of this goal. 

At the sane tine, it is clearly in the national interest that 
those school districts facing substantial abatement expenditures 
be able to recover fron those who manufactured and sold asbestos 
pro^cts without warning of the dangers of breathing asbestos 
fibers. School districts should keep the Department o. Justice 
InforQcd about such litigation so thit the Ocparnent can determine 
whether assistance in the litigation Is appropriate. ihe Depart- 
nent contact for counsel representing state, or local authorities 
Is: 

Policy. Legislation and Special Litigation Section a 
Land and Natural Resources Division 
Roora 2615 ^aln Justice Building * 
Washington. D.C. 20530 " 
(202) 633-2347 

CONCLUSION 

Litigation, but by school authorities rather than the federal 
government, should be quickly investigated by school authorities 
and their counsel as one potential means of reducing the fiscal 
iwpact on taxpayers of abating asbestos hazards in the schools. 
The federal gover nnent should support local school authorities in 
such litigation, but snould not bring such actions on its own. 

(Mil, 
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INTRODUCTION TO REPORT 
The Attorney General was directed by Congress in Section 
8(b) of the Asbestos $Chool K lla2ard Detection and Control 
Act of 1980 (20 U.S.C. 3607(b)), to prepare a report to the 
Congress on whether the United States "should or could recover, 
froa any person determined Jay the Attorney General to be 
liable for such costs,* amounts expended to detect, contain, 
or remove hazardous asbestos products from the schools. 
. # This Report addresses the^ .issue from the standpoint of the 
school districts as prospective plaintiff s, because if the United 
States wore to sue, it would stand in the shoes of the schoql 
districts. 

The Report Is divided into two major portions — General 
Background and Legal Issues. 

%<* The General Background portion contains the results of 
the factual research and investigation. 1/ Section I briefly 
se'ts forth some of the uses of asbestos for the purpose » 
of providing general Information. 



1/ The Department solicited In writing comments pertaining 

to the suhject of this Report from a broad spectrum of 
potentially interested groups, including the National Association 
-. O f-Attor-"0yp-fip"ggal f ._Mation al D i stric t Att orneys Association, 
Asbestos Information Association/North America, Environmental 
Defense Fund, American Federation of Teachers, Asbestos 
Textile Institute, International Asjociation of Heat and Frost 
Insulators and Asbestos Wor>ers», Nationajl Congress of Parents 
and Teachers, National PTA, National School Boards Association, 
and Cduncil of Chief State School Officers. 

° (Footnote 1/ continued on next pagej.^, 

^ (I) 
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Section II describes the asbestos industry to provide 



an understanding of the segments of the industry containing 
potential manufacturer defendants. 

Section in describes the diseases attributed to in- 
halation of asbestos fibers — asbestosis, lung cancer, and 
mesothelioma. 

Section IV explores the documents recently discovered 
in liability litigation by workers against asbestos manu- 
| facturers, which indicate that some asbestos industry companies „ 



(Continuation of Footnote 1/) 

The Asbestos Information Association/North America, 
an industry association, was the only group to provide written 
^comments. Letters dated April 23, 1981 and May 4, 1981, 
prepared by the Washington office of the law fitm of Kirkland 
& Ellis, generally suggested that the United States should 
not, and probably in most cases could not, recover from asbestos 
manufacturer . We thank the Association for its detailed * 
letters. We also thank the school officials of the District 
of Columbia and Prince George 1 s County, Maryland; the Building 
Commissioner and other officials of Newton, Massachusetts; 
the Maryland State Department of Education; and the law 
firm of Brown, Connery, Culp, Willie Purnell i-d Green, 
of Camden, New Jersey, representing in litigation the 
Cinnaminson Township Board of Education, .Burlington County, 
New Jersey, for their extensive cooperation in the Department's 
factual investigation which attempted to ascertain answers 
to such practical questions as: "Can the ^entity of manu- 
facturer defendants still be ascertained?" and "What warnings, 
if any, were furnished with the product?" 

The Department also consulted with representatives of 
the federal Asbestos Hazards School Safety Task Force, 
established by Section 3 of the Act, 20 O.S.C. 3602. 
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and officials, and an industry trade association, had knowledge 

of the dangers of asbestos fibers as early as the 1930 , s. 

What asbestos manufacturers knew or should have known is 

important for purposes of establishing "failure to warn," 

"failure to test," and " foreseeability of harm," which are 

predicates for the theories of recovery discussed under 

Legal Issues. 
t 

Section V discusses asbestos problems in the schools. 
"Friable" asbestoo — sprayed ceiling coatings which can be 
pulverized by hand- pressure — poses the principal threat 
of releasing asbestos fibers into the air. Although airborne 
levels of asbestos fibers released from building materials 
are" low, it was pointed out in Section III discussing asbestos 
related diseases, that even very low levels of exposure to 
asbestos fibers have caused mesothelioma. 

Pinally, Section VI sete forth several case studies 
based-on the cases already filed by two school districts, 
seeking to recover the costs of asbestos removal from asbestos 
manufacturers. A\so, this section sets forth the Department's 
observations of the asbestos problem in schools in three 
school districts which were visited. The conclusion is that 
frlaol e asbe stos products were installed in the schools in 
the/absence of warnings^! the dangers posed by the inhalation 
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of asbestos fibers* Also, it is often possible through 
investigation to ascertain the identity of the manufacturers 
of asbestos products used in the schools* 

The Legal Issues portion of the Report commences with 
a summary of duty, breach of duty, injury, and limitations 
issues. The proof required of a plaintiff in a products 
liability case of this kind is largely the same, regardless 
of the particular theory of action. It is emphasized at the 
outset that in answering the legal question of whether the 
United States could recover, two legal issues stand out* 
The first issue is whether the cost of removing asbestos — 
which would probably be characterized by many courts as 
•economic loss - — can be characterized as a tortious injury 
for purposes of establishing the "breach of a duty" element 
of a restitution or tort products liability theory of re- 
covery. The second issue is whether/ in view of the fact 
that asbestos products in most cases were installed in the 
schools anywhere from nine to thirty-five years ago, statutes 
of limitation operate as a bar to recovery. The issues are 
intertwined in that it will be necessary/ in many juris- 
dictions, to establish that the particular form of "economic 
loss" represented by asbestos removal costs is a tortious 
injury, in order to obtain the benefit of more appropriate 
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and wore favorable statutes of limitation than are applicable * 
to contractual causes of action. The basic task of a school 
district plaintiff will be to establish that its cause of action 
should not be viewed to have accrued or manifested itself 
until a time within tho period of the applicable statute of 
limitation — for example, less than two years ago under 
a two-year statute. t 

Section I of the Legal Issues portion discusses the economic 
loss issue, and states that the failure to warn, coupled 
with the hazardous nature of the product (Sections III and IV, 
General Background, infra ), support the conclusion that the 
•economic loss" caused by asbestos school hazards should be 
characterized as tortious injury. This section precedes the 
■ discussion of potential theories of recovery, because it is 
a critical legal issue raised in answering the question 
posed by Congress, -could the United States recover./ 

Section H contains a discussion of the likely equit- 
able and common law theories of recovery. Equitable restitution, 
and the tort products liability theories of strict liability 
and negligence, are the likely theories of recovery. Implied 
warranty is discussed very briefly. Contractual statutes 
of limitation usually accrue at the time of delivery of the 
product rather than manifestation of ih}ury, so that an 
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implied warranty theory is likely tirae-barred in many juris- 
dictions. Misrepresentation's also discussed as a potential 
theory of action not encumbered by the economic loss obstacle. 
Nuisance is concluded to be unavailable to school districts 
as a cause of action. Section II F discusses legal arguments 
that can be made as to whether friable asbestos constitutes 
a hazard, including argument based on Congress 1 findings 
contained in the Act requiring this Report, and previous 
judicial rulinos supporting a collateral estoppel argument. 
However, no attempt is made to try the factual case in this ^ 
Report. If the courts do not find friable asbestos hazardous 
as a matter of law for purposes of establishing a restitution 
or products liability claim, this issue will be determined 
by juries or judges on the basis of expert scientific and 
medical testimony. Finally, Section ri G concludes that 
state law rather than "federal common law" will probably be 
determinative of substantive, as well as procedural, issues. 

Section III discusses potential federal , remedies under 
the Toxic Substances Control hot and the Consumer product Safety 
Act. It is concluded that absent administrative action, re- 
covery under these Acts is. unlikely. No'position is taken as to 
the desirability of administrative action under these two Acts. 
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Section IV discusses in very general terms the potential 
liability of parties other than asbestos manufacturers 
such as distributors, general contractors and architects. 
No position is taken on the liability of such other parties 
and it is recommended that decisions whether to include 
other parties as defendants be made on a case-by-case basis. 

Finally, Section V discusses the statute of limitation 
issue. As important as the limitation issue is, it is a 
subject on which it is difficult to provide answers in a 
general report of this nature. Outcomes under the limitation 
statutes will depend on the varying laws of each state, 
and also may be determined by specific factual situations. 
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GENERAL BACKGROUND 
t I. USES FOR ASBESTOS 

The word asbestos, of Greek origin, means "not extinguished, 
recognizing its most prominent physical characteristic — 
resistance to fire. Asbestos has been used since the first 
century because of this characteristic. As technology advanced, 
manufacturers introduced asbestos into a variety of products, 
particularly basic building materials, to enhance their strength 
and durability. 2/ 

\ « • 

Asbestos is a generic 'term applied to a wide chemical 
> 

variety of. naturally occurring mineral silicates that separate 
into fibers. The three major forms of asbestos minerals* 
are chrysotile ("white asbestos"), afttosite ("brown asbestos"), 
and crocidolite, ("blue asbestos"). Specific attributes 
and properties vary with the different forms, but fibers of 
all three forms share the commercial values of being incom- 
bustible, possessing tensile strength, and having thermal J 
and electrical insulating properties. Asbestos fibers may 

0 

be packed, woven or sprayed. The fibers also share the 
characteristics of durability, flexibility, strength and 



2/ Oversight Hearings on Asbestos Health Hazards to School- 
children: Hearings on H.R. 1435 and H.R. 1524 Before the 
Subcomm. on Elementary, Secondary, and Vocational Education , 
96th Cong., 1st Sess. 220 ( 1979) (statement of Joseph Mohen). 
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resistance to wear, making asbestos a well suited element 
for approximately 3,000 separace commercial, public and 
industrial applications. 2/ 

Si.ice the turn of the century, many building codes have 
required that the steel beams and columns in high rise buildings 
be protected with a suitable fve resistant coating. Asbestos- 
containing spray-or. coatings became a popular lightweight fire- 

4 

proof- medium'used extensively to satisfy this requirement. 
Asbestos-containing coatings were widely used for f ireproof ing , 
acoustical, and decorative applications from 1950, through the 
early 1970s. 4/ 

Spray application of asbestos offered the -advantage 
of rapidly covering large or irregular surfaces evenly and 
efficiently. The application of asbestos as a sprayable 
material expanded rapidly during World War II when it was 
widely used for insulation in ships and submarines. In its 
use for thermal insulation and acoustical treatment, varying 
percentages of asbestos are mixed with other mineral J&bers 
and mineral binders. Spray application is the primary use 
with which the schools are now concerned. 



3/ U.S. Environmental Protection «»gency, Asbestos-Containing 

Materials in School Buildings? A Guidance Document, Part 2 , 
1-1-1 - 1-1-2 (1979). 

4/ 1979 Hearings , supra note 2, (statement of James P. 
Leineweber, Ph.D.) at 178-79. 
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Bcg'nning in the 1950s blended fibers were used on the 
underside of ceilings, and in boile'r rooms and mechanical rooms 
to prevent the loss of heat (thermal insulation) and the trans- 
mission of sound (acoustical insulation) to other areas. 5/ 
" (SI ubstantial amounts of asbestos, particularly in sprayed 
form, have been used in ^jhool buildings, especially during 
the period 1946-1972. ■ 6/ 



5/ 1979 Hearings , supra note 2, i statement of .Herbert L. 
^evine) at 213. 

6/ 20 U.S.C. 3601(a)(4). 
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II. DESCRIPTION OF THE ASBBSVOS INDUSTRY 
The purpose oAhls Section is to provide some understanding 
of the segments of the asbestos industry as an ai in considering 
•potential defendants and theories of liability. 

The movement of asbestos within the asbestos industry is 
illustrated below: 

"Mining- 'Milling- Primary-- Secondary Industries- —erj/ 
Industries . 

Consumer Industries 

The mining segment of^ the industry is the first to make con- 
tact with asbestos. Fror- 1971 to 1975, between 80 to 85% 
of the asbestos consumeo domestically was imported, and of 
the imported asbestos, nearly 96% originated in Canada. 

The milling segment of the industry is very closely connected 
to the mining segment because mills generally are located near 
'the mines. Moreover, the mines and mills generally are owned and 
operated by the same parent corporations. 

The mining segment of tho industry is also closely 
connected to the primary industries -- the product manufacturers 
who initially fabricate asbestos products. Four corporations, 



a . ffrff ^sfe== E »r-pSSTr 0 nnienrM Contamination: Task III 
'Asbestos , 20 
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Johns-Manville Corporation, Raybestos-Manhattan, inc., Jin 
Walter Corporation, and ASARCO, Inc., not only control large 
wining interests in Canada, but also control nearly 35% of 
the American asbestos product's market. 8/ (See Tables 1 and 2 
for the najor manufacturers anH -iners of asbestos, and major 
producers of asbestos products, in the Appendix to this section.) 

Secondary industries continue the manufacturing process with 
an intermediate asbestos product — one in which the asbestos, 
has previously been modified in a primary industry, by further 
processing, modifying pr fabricating it to produce either another 
intermediate product tc be further processed, or a finished product. 
Finally, consumer industries purchase a finished asbestos-containinc 
product from a primary or secondary industry, and apply, install, 
erect, or consume the asbestos-containing product without further 
physical' modification of. the product. 9/ Table 3 in the Appendix 
illustrates the diver \ty of transactions among primary, secondary 
and consumer asbestos industries. 

.Spray insulation products utilized 2% of the asbestos con- 
sumed in the United States in 1971. 10/ Sprayed asbestos products 



8/ id. at 22.- 
9/ Id. at 20. 
A soestqs , January 1973, at 38. 



2 <j 



13 



were advertised in Asbestos magazine (1934-1973) and in Sweet's 
Catalogue Service - Architectural Files ^(,1947-1971). The com- 
panies and their respective products found in these sources 
include: 



Cospany 

Spray o-Flake 

Sprayed Insulation* Inc. 

Asbestos Fibres Inc. 
(Subsidiary of Sprayed 
Insulation Inc.) 

Smith & Kanzler Inc. 
(Seems to be new name 
for Sprayed Insulation 
Inc. after 19S5) 

National Gypsum 
U.S. Gypsum 



Asbestospray Corp. 
(Later bought by 
Spraycraf t Corp. ) 



Product 

Sprayo-Flake 

Spraykote 

Spraycraft (Formerly Spraykote) 
Spraycraft ^Formerly Spraykote) 



Thermacoustic (Asbestos not 
specifically identified) 

Protokote 

Textolite (Asbestos not 
specifically identified) 

Asbestospray* 



Air-O-Therra 



Columbia Acoustics & 
Fireproofing Co. 
(CAFCO) 



Jet-Sulation ) Asbestos not 
Jet-Acoustics) present after 
1965 

CAFCO Spray 
Blaze-Shield 
Sound-Shield 1 
Heat-Shield 



r 
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Company 

U.S. Mineral Products Co. 
(Formerly CArCO) 



Sprayon Insulation t Acoustics, 
Inc. 

Sprayon Research Corp. 

Keasbey fc Mattison Co. 
(Later sold to Certain-Teed) 

Armstrong Contracting fc Supply 
Corp 

Armstrong Cork Co. 

Baldwin-Ehrct-Hill Co. 
'(Later bought by Kecne Corp.) 

Sprayed Insulations Ltd. 

Benjamin Poster Co., Div. of 
Amchem Products 

Aacr -Sprayed Insulation Inc., 
Div. of Rogers Insulating & 
Roofing Co. 

Wilkin Insulation Co. 



U.S. Insulation Sales Corp. 



Product 

CAFCO Spray 

CAFCO Sound-Shield 

CAFCO Sound-Shield 85 

Spraydon 
Spraydon 

Sprayed "Limpet" Asbestos 
Sprayed "Limpet" Asbestos 

Armstrong Armaspray 16 

PyrospraY* 
fionospray 

Silbcstos 

Foster Spray 

Aaer-Spraycd SprayCraft 



Thcrmo-Spray 
Thcrmo-Coustic 

Thermo-K Insulation 
Thermo-Kotc 



In separate lawsuits brought by school districts 
seeking to recover costs of re^oviiig- asbestos ^.ron schools, 
th6 products and manufacturer defendants have been "Sprayolite" 
.manufactured by National Gypsum Co., and "Audicote* manufactured 



26. 



To 



by U.S. Gypsum Co. 11/ 

Probable defendants in litigation seeking to recover the 
costs of removing or containing asbestos in the schools, include 
the companies mining, milling and processing asbestos, as well 
as the companies manufacturing the finished friable spray-on 



products actually used in the schools. 



~ ~~ - 11/ Sce discussion in the Case Studies section of this Report, 
infra. 
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Table 1 Captive Eiber Sources for the Major American Asbestos 
Product Manufacturing Firms. \2/ 



Company 



Mine 



Fiber-Producing Capacit 
(Short tons/yea r) 



^Canadian Mines 



ASARCO 

Johns-Ma nville 
Products Corp 0 ' 

Jin Walter Corp. 1 -Carey-Canadian Mines, Ltd. 

Raybest|s-Manhattan, Cassiar Asbestos Corp. 
Inc. ■ ■ - ■ r 



Lake Asbestos of 
Quebec, Ltd. 

Canadian Johns-Manvi lie 
• Co., Ltd. 



General Dynamics 
Corp. 



(partial interest) 

Asbestos Corp. , Ltd. 
(54% interest) 



150,000 

835,000 
200,000 
110,000 

500,000 



\ American Mines 

Atlas Asbestos Co. Atlas Asbestos Co. 

Union Carbide Corp. Union Carbide Mines 

. Johns-Manville Coalings Asbestos Co. 

Products Corp. 



25,000 ' 
10,000 
(closed at present) 



12/ U.S. Environmental Protection Agency, surra note 7, at 23. 
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Table 2 Twenty of the Largest U.S. Asbestos Product Manufacturers. 1J. 

Company Estimated 1975 Approximate Percents- 
Asbestos-Product Sales of the U.S. Marker 
($ pillion?) 



1. Johns-Manville Corp* 

2* Raybestos-Manhattan, Inc. 
*3* GAP Corp. 

4* Bendix Corp. 
' 5. Jim Walter Corp. 
(Celotex) 

6. Vrastrong Cork Co. 

7.. Illinois Central 

» Industries (Abex Corp.) 
< 8* Tttntkote Co* . 

9* As ten-Hill Mfg. Co* 
10* H.X. Porter Co* , 
11 > Certain-Teed Corp. 
12* Hicolet Industries ' 
13* Kentile Floors Inc* 
14* National Gypsum Co. 
15. Royal Industries 
16* Ovalde-Rock-Asphalt Co. 
17* Sabine Industries 
18* American Asbestos Textile 

19. ASARCO Inc. * 

(Cement Asbestos Products) 

20. Gatke Corp. 



13/ Id. at 24. 
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III. HEALTH HAZARDS 

The health hazards resulting from exposure to asbestos 
were first identified in occupational settings with high 
levels of fibers proJucing asbestosis and/or lung cancer. 
More recent medical investigations have also uncovered 
hazards in non-occupational settings, with low levels of 
fibers producing mesothelioma^. This section discusses asbestosi 
lung cancer and mesothelioma as they have been reported by 
various medical investigators. 

A. Asbestosis 

Occupational health hazards associated with the inhalation 
of asbestos fibers were documented in the early 1900s. The 
health risks include non-malignant pulmonary fibrosis (or 
asbestosis), and several types of malignancies — bronchogenic 
carcinoma (lung cancer), pleural and peritoneal mesothelioma, 
and possibly other tumors. 15 / 

In Europe, especially England, medical and governmental 
authorities began recognizing and recording serious pulmonary 
illnesses and deaths occurring in asbestos factory and mill 
workers as early as the turn of the century.' In 1906, H. 
Montagu-Murray, a physician at London* s Charing Cross Hospital, 

15/ W. B. ReitzeV W. J . NichofsorT, D. A. HolTdaT, - TT~J~. 

Selikoff, "Application of Sprayed Inorganic Fiber 
Containing Asbestos: Occupational Health Hazards, 33 
American Industrial Hygiene Association Journal , 178 (1972). 



ERLC 



31 



86-«#33 0 - 81 -3 



20 



repotted to a. Departmental Committee on Industrial Diseases 
in Great Britain the autopsy findings of a man who had worked 
for ten years in the carding room of an asbestos factory. 
Montagu-Murray determined that the man had died of pulmonary 
fibrosis. 16/ Montagu-Munay considered^ that^h^rorJ^oom 
dust had caused the lung scarring, or fibfosis, but ^dieted, 
wrongly, that since the disease possibility was recognized',- 
similar cases were unlikely to occur in the future. 12/ 

In North America conrsrtns over asbestos related health 
hazards surfaced about a decade later than in Europe. A 
Canadian health inspector, examining conditions in an asbestos 
factory in 1912, noted the remarks of a local physician, » 
who consented that large amounts of asbestos dust floating 
in the factory^ cobbing room had a "weakening effect" 
on the workers* lungs. 18/ 

The year 1924 is considered to'be the turning point 
in the medical recognition of. asbestos related health hazards. 
In that year Cooke published an article, "Fibrosis ot the Lungs 
Due to the Inhalation of Asbestos Dust" in the British Medical 



16/ I. J. Selikoff and D. H. K. Lee, Asbes tos and 
Disease , 20 (1978). 

17/ I. J. Selikoff, "Asbestos-Associated Disease," 

S68"in-Hax ?y-Rosenau Publ lc^Health"and FrevenFrve Medici ne 
(11th ed. John rt. Last 1980). " 

18/ I. J. Selikoff and D. H. K. Lee, sujra note 16, at 21. 
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journal , whix.n repotted tne death of an asbestos worker from 
pulmonary fibrosis. The au^psy revealed "curious bodies" 
in the lungs of a woman who died after working thirteen 
years In a British asbestos textile factory. 19/ It was not 
until 1925, that the "curious bodies" became known as "asbestos 
bodies." 20/ Inl927, Cooke made a more detailed study of pul- 
monary fibrosis in asbestos workers and coined the term 
"asbestosis." 21 / 

Merewether's description of asbestosis in 1930 led to the 
British Parliament's promulgation of environmental regulations 
and medical control in the United Kingdom which became effective 
}n 1932. 22/ A year earlier, Parliament^iassif led asbestosis 
as a compensatory dispase requiring mandatory post-mortems, 
thus, aiding medical research. 23A, 

In 1938, authorities in the United States proposed 
guidelines for acceptable dust concentrations in the asbestos 



19/ M. Villecco, "Technology: Spray Fireproofing Faces 

Control or Ban as Research Links Asbestos to Cancer," 
133 Architectural Forum 52 (1970). 

20/ I. J. Selikoff and D. H. K. Lee, supra note 16, at 22. 

21 / National Academy of Sciences, Committee on Biological 

Effects of Atmospheric Pollutants, Asbestos: The Need 
for and Feasibility of Air Pollution Controls , 4 U971). 

2~27 r9T9~H earWs7"s u T P" r a" ~ no t e"2 y~ a tr 4 1 9 7 - . . _ „ 

23/ M. Villecco, supra note 19, at 51. 
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textile industry. These guidelines, proposed by Dressen 

et al. , were published in a U.S. Public Health Bulletin. 24/ 

Thus, the first clearly demonstrated and officially re- 
cognized adverse effect of exposure to asbestos was the disabling 
disease of asbestotic pneumoconiosis, or asbestosis. 25/ 
Asbestosis is a diffuse, pulmonary fibrosis, which is progressive 
and non-malignant. It is initiated by the inhalation of micro- 
scopic airborne asbestos fibers. When inhaled some of the 
fibers become entrapped in the lungs and remain there causing 
biological actions. 26/ 

Although in its early stages asbestosis may not be 
detected by x-rays, they eventually will show "di'ffuse 
interstitial fibrosis (increased fiDrous tissue growth) in 
the lungs." 27/ Apart rrom radiographic changes, clinical 
manifestations of the disease arei dyspnea, or shortness 
of breath; diffuse basal riles, or bssal lung noises; coughing; 
restrictive pulmonary lung function; clubbing of the fingers 

24/ National Academy of Sciences, Committee on Biological 
Effects, supra note 21, at 4. 

25/ Ibid . . 

26/ George A. Peters, and Barbara J. Psters, Sourcebook 

on Asbestos Diseases; Medical* Legal and Engineering 
Aspects , B2 (1980). ^ 

27/ 1979 Hearings , supra note 2, at 419. 
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(thickening and curvature of the fingernails); and cyanosis, 
(or deficient oxygenation of the blood causing a bluish 
coloration of the skin and- mucous membranes). 28/ In its 
severe forms, death may result because either the lungs 
with their decreased vital capacity are unable to provide 
enough oxygen to the body, or, the heart is unable to pump 
blood through the scarred lungs, causing cardiac arrest, 29/ 
B» Lung Cancer 

In the past thirty to forty years, malignant carcinomas 
(cancers) of the lungs, larynx, gastrointestinal tract, and 
pleural or peritoneal mesothelioma have been linked to asbestos 
exposure. In May, 1935, Lynch and Smith reported in the 
United States that an autopsy performed on a fifty-seven 
year-old asbestos mill weaver with twenty-one years of exposure, 
showed carcinoma of the right lung as veil as asbestosis. 30/ 

In October, 1935, Gloyne published an account of two cases 
of lung cancer and asbestosis. Both victims were women; one 
worked as an asbestos spinner for eight years before her death, 



28/ G. \. Peters and B. J, Peters, supra note 26, at B4-B5; 

National Academy of Sciences, Committee on Biological 
Effects, supra note 21, at 4. 

29/ 1979 Hearings , supra note 2, at 419. 

30/ I. J. Selikoff-and--D.~B,~K--Lee,- supra -note-16,~ at-26. 
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and the othci woman was exposed to asbestos for only nineteen 
months, fifteen years before her death/ 31/ 

Throughout the 1940s evidence accumulated linking asbestos 
exposure an<? lung cancer. In 1943, Hedler found a 161 pre- 
valence of pulmonary * cinoraa in ninety-two autopsy reports 
on asbestotic patients. }2/ Merewether's 1947 Report of the 
Chief Inspector of United Kingdom factories related thirty-one 
cases of lung cancer in 235 patients known to have died with 
asbestosis during the period 1923*1946. This was a cancer 
rate of 13.2% as opposed to an incidence of only 1.321 (91 of 
6884) in persons certified as having died of silicosis during 
the same period. 33/ 

Hueper, writing in 1951 said that: 

Although Warren rather recently maintained 
< 'that the connection between asbestosis and 

lung cancer is of a coincidental nature, the 
actual existence of a causal relationship e 
'appears very likely. 34/ 

Comments of a similar nature to Hueper' s were made by Gloyne 

o 

who had examined 1,247 lung specimens for pneumoconiosis 
sent to him during the period 1929-1949. Gloyne stated: 

31/ Ibid . 

32/ Id. at 27. 

.33/- Ibid. 

34/ Ibid. 
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Whether Iworkers with a dust hazard) have a 
risk over and above (that of the general 
population) as a result of their occupation 
cannot yet be clearly shown, but the 
mortality of the asbestos workers is 
disturbing. In the present series, 14% of 
the patients with asbestosis ^Iso had 
primary cancer of the lung. This is all 
the more striking because 30 many of them 
(41.21) were females. a5/ 

In 1955, Doll reported on coroners' autopsies performed 
since 1935 on persons employed at a large asbestos works. 
In studying these reports, Doll concluded that lung cancer 
was a specific industrial hazard faced by certain asbestos 
workers? and, he found that "the average risk among men 
employed 20 or more years had been 10 time's that experienced 
by the general population." 36/ 

While lung cancer occurs .in people who have had no known 
exposure to asbestos, the risk of disease increases some five 
to ten times with moderate exposure to airborne asbestos fibers. 
Though results of medical and scientific studies seem to in- 
dicate that "no single type of fibre seems to be especially 
important in relation to the lung carcinoma risk" 38/, 



35/ Ibid . 
36/ Ibid. 

37 / G. A. Peters and B. J. Peters, supr a note 26, at 28. 

38/ J» C. Gilson, "Asbestos Cancer: Past and Future Hazards, 
.66 Proceedings of the Royal Society of Medicine , 398 



(1973). 
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"(r)ecent surveys {McDonald et al M 1971, Newhouse 1969, 

Newhousc e£ a_l . , 1972) have produced good evidence that the 

lung carcinoma risk is dose related." 39 / 

One of the major problems in attempting to determine the 

level of asbestos exposure which is hazardous and cancer-produ.cin? 

is the long latency period of fifteen to thirty-five years 

or so between the first exposure to asbestos and the clinical 

evidence of cancer. 

Cancer latency periods vary because of individual 
reactions to carcinogens and differences in 
length and intensity of exposure. For any given 
exposure dose, some individuals will respond 
early, some late and some not at all. For each 
exposure level a different latent period probably 
exists. These latent periods are probably related 
to the intensity of the exposure. 40/ 

In the early I960*s, Selikoff, Hammond, and Churg studied 

the cas'e histories of 632 asbestos workers. They calculated 

that by 1962 there should have been 203 deaths among this 

group; however, there were 255, an excess of 20%. A 19ol 

study of 370 union members revealed similar data. 

The number of deaths was not the only alarming » 
finding, but also the causes. None in the general 
population would have died of Asbestosis, but 
many of the asbestos workers did. There was also 
an extremely high incidence of cancer among the 
workers, especially lung cancer. (Not one died 



39/ Ibid . 

40/ 1979 Hearings , supra note 2, at 42*. 
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of^lung cancer who was not also a smoker, but 
that- is little'consolation. ) 41/ 

Selikoff, Hammond and Seidman gathered mortality data 

on 17,800 asbestos insulation workers for the period of 

January, 1967' to December, 1976. During this period, 2,270 

of these individuals died. It 'was found that 44% died from 

cancers, including 20% from lung cancer, and 7% from mesothelioma. 

Additionally, 7% of the workers died from asbestosis. 42/ 

It should be noted t that deaths from mesothelioma and asbestosis 

are rare in the general population. The lung cancer death rate 

in this study exceeded the general population (white males) 

lung cancer death rate by a factor of 4.58. 43/ In the 

Nicholson report in which the Selikoff, Hammond and Seidman 

study is discussed, the authors comment on these statistics: 

Comparing the frequencies of deaths from cancer 
an? asbestosis in these, workers with those among 
the general population, nearly 40%. of the deaths 
can be attributed to their occupational exposure 
to asbestos. 44/ 



41/ M. Villecco, supra note 19, at 5*. According to Villecco's 

article, Dr. Selikoff estimated chat 75% of the adult 
sale population smoked at that time. 

42/ w. J. Nicholson/ A. N. Rohl, R. N. lawyer, E. J. 

Swoszoski? J* DI Todaro, Control of Sprayed Asbestos Surfaces 
in School Buildings: J A Feasibility Study , Peport to the 
National Institute oft Environmental Health Sciences 3 (J978). 

43/ Id. at 48. 

44/ Id. at 3. 
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Nicholson alio observed: * . « 

- • ♦ * 

♦ It hss been caHcula'tc'd that the combined rAs\ 
of dying of lung cancer of an asbest£s*worker who 
smokes is 92 times tb$t of an indi^l^ual who 
neither smokes nor works. with asbestos.- £5/ 

In 1973 Gilson discussed some of the* factors influencing 

asbestos related cancers,: . ! 

The more important and specific factors affecting 
the incidence of asbestos cancers are becoming 
clear. The total dust dose as well as the 
Pattejrn appears important ... The four important 
common types of fibre - chrysotile, amosite, 
"crocidolite, and anthophyllitc. - differ in their 
biological effects. The degree of dispersion, 
diameter, length, and shape of fibre markedly 
'influence whore the dust is deposited in the 
lungs and itsVsubsequent elimination* and 
probably its biological effect. The lapse of 
•time between fftst exposure and the detection. of 
associated* cancers is long - rarely less than 
twenty years for mesotheliomas.... Cofactors. 
especially cigarette smoking, are certainly 
Important) others* such as heavy metals also 
c n the dust, may be relevant. 46/ 

C. Mesothelioma 

Mesothelioma Is a diffuse cancer which spreads over 
either the surface. of the lungs — pleural mesothelioma, m 
or# over the surface of the stomach lining — peritoneal 
mesothelioma. Both pleural and peritoneal mesothelioma 



45/ W. J. Nicholson, "Case Study: Asbestos - The TLV 

Approach," 271 Annals of New York Academy of Sciences , 
164 (1976). 

46/ J. C. Gilson, supra note 38, at 397. 



,are usually marked by severe pain, which in many cases is 
unresponsive to 'analgesics. Death usually occurs within 
one? fco two years of diagnosis and often strikes within a f 

t mattcr^of months. As of this date there .is no effective 
treatment for mesothelioma, nor is there an effective screening 0 
method, 47/ «. * . 

Mesothelioma "is a relatively rare form of cancer whose 
relationship to asbestos has been. generally known since the 
late* mo 1 s." 48/ 

In Asbestos and Disease , Selikoff attributes the first 
published account of mesothelioma to £. Wagner, who in 1870 
described a primary neoplasm or tumor of the pleura. Selikoff 
goes on to trace more recent notice of mesothelioma. In 1947, 
Mallory ejt oK , in studying, records from Massachusetts General • 
Hospital, reported a case of mesothelioma of the pleura and 
pericardium. The victim worked with asbestos — cutting in- 

.sulution board. o 

In 1963, Wagner reported to the International Congress on 
Occupational Health in Johannesburg that he had seen 120 



47 / G."A. Peters and B. J. Peters, supra note 26, at B6-B7. 

il' Hardy v. Johns-M a nville Sales Corp. , 509 F. Supp. 1353, 1355 
(E.D. Tex. 1981)7 
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cases of mesothelioma in South Africa since 1956. Inter- 
jestingly enough, Wagner stated that more than half of these 
cases were people who had never worked in the asbestos 
industry, but, who had lived in the vicinity of the .'Jorthwest 
Cape crocidolitc asbestos mines Mid mills. Thus, the 
importance of environmental exposure was established. \9/ 

The link between environmental exposure to asbestos and 
the occurrence of mesothelioma was further documented by 
Newhouse and Thompson in an article published in the Br it ish 
Journal of industrial Medicine . Newhouse, and Thompson studied 
seventy-six London Hospital patients diagnosed as having 
* mesothelioma from 1917 to 1964. Of these seventy-six, "31 
(40.8%) had occupational exposure to asbestos, 9 (11.8%) , 
had a relative who worked with asbestos, 11 (14.5%) had 
neither of those backgrounds, but had lived within a half 
mile of an asbestos factory, and 25 (32.9%) had no known 
contacts" with asbestos. 50/ 

• Evidence of indirect occupational exposure* to asbestos 
and the incidence of mesothelioma accumulated rapidly in the 



49/ I, J. Selikoff and D. H. K. Lee, supra note 16, at 28-30. 

50/ National Academy of Sciences, Committee on Biological 
Effects, su pra note 21, at 17. 
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1970s. Harries, in 1972, reported on £hirty-seven cases of 
mesothelioma diagnosed in shipyard workers "whose only exposure 
to asbestos was from proximity to asbestos workers." 51/ 

Nicholson reported that another study showed that gold 
miners exposed to relatively low levels of asbestos (about 
one-tenth of the Occupational Safety and Health Administration 
Standard in "force, at the time) "had three times the expected 
risk of salignant respiratory diseases." 52/ It was found 
in a study of the mortality records of a large U.S. asbestos 
products manufacturing facility, that workers in low dust 
areas, who had "minimum risk of death from asbestosis, had 
the same high risk of death from cancers as workers in 
dustier areas." 53/ 

These reports of increasing incidence of mesothelioma 
are particularly disturbing for several reasons. First, unlike 
asbestosis, mesothelioma does not appear to be almost exclusively 
an occupational hazard. Many documented cases of mesothelioma 
have occurred U environmental circumstances, such as in persons 
living in the same household as an asbestos worker, or residing 
within the neighborhood of an asbestos mine, factory, or 



51/ 1979 Hearings , supra note 2, at 429. 
52/ Ibid . 
53/ Ibid . 
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raiU* 54/ Another dictating factor associated with mesotnel iotta 

is the very low level of asbestos cxnosmc involved in a num- 

be i of- cases . In Souri '^hook on A bestos Di sease i M e dical # 

LcgA l_, and linn nee r ing Asp ects, the authois write that the 

prevention of raesotfc Iio.m "is b«»*t accoii<!>l i£>hed by avoiding 

; exp03jre to asbestos. N'o threshold has been established 

to define what roight be a reasonably safe exposure level." 55/ 

Gilson addresses the problem of dose level in "Asbestos 

Cancer: Past and Future Hazards" in writing* 

Information about the dose of dust and risk of 
rcesothei iona at present is qualitative. There 
are nuny reports of casus following short 
exposures — a tsv weeks. Cases have followed 
exposure to dusty clothes in the home. In 
addition, asbestosis is often absent, again 
indicating a relatively small doav of dust 
(Wagner et al . , 1971) but there is evidence of 
a relation o? risk to dust and length of 
exposure (Hewbouse et aj_. , 1972). 56 / 



Finally, there is the factor of a long latency period, 
which almost always comes into pU.y in tho incidence of mesothe I ions 
According to Grundy and Miller, mesothelioma in adults generally 
occurs in the sixth or seventh decade of life, often following 



54/ W, J. Nicholson, F. J. Swoszowski, A. N. Pohl, J. D. 

Todaro, A. Adams, "Asbestos Contamination in United States 
Schools from Use of asbestos Surfacing Materials," 330 Annals 
of the New York Academy 595 (1979). " t _ — 

i5£ G. A. Peters and 8. J. Peters, supra note 26, at D7. 
St, J. C. Gilson, s upra note 38, at 400. 
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a farirf high do o or a prolonged low doro txposuic to asbestos, 
with u-.ually a latency (,cnod of ;o-40 y«,us between initial 
cxpo:»>ue and tuner -nan i testation. J>2/ 

Khile thoie are a nostber of reports linking the incidence 
of ar>stos relnttd.di',r-dse to ikcts hcivily expocd, 58/ 
the quantitative effects of low-hvcl environmental ,->->osuro 
to asbestos fibers, is not no heavily documented. However* 
it should be noted that foreign research on occasion bos 
been Dore advanced than American research. 59/ 



57/ G. W. Grundy and p. W. Miller, "Malignant Mesothelioma 
in Childhoods Report of 13 Cases," 30(5) Cancer 1217 (1972). 

58/ One-report which the Peters discuss in S ourceboo k is 

that of p. L. Polakoff, "Asbestos Related Diseases Hazard 
Prevention" published in 1979 in Hazard Prevention . Polakoff 
estimates "that some 20-251 of the heavily exposed workers 
will die of lung cancer, 7 to 101 of mesothel iom'a , and 8 
to 9% of gastrointestinal cancers." Additionally, "another 
10% will die of complications associated with asbestos." 
According to the report, "(t)hat represents ... a stogqering 
total of 1.6 million workers expected to die >of an asbestos- 
related disease, which represents about 67,000 deaths per 
year in the United States (about 171 of all cancers detected)." 
G. A. Peters and B. J, Peters, supra note 26, at E19. 

59/ See p. 36, Infra . 




34 



IV. INDUSTRY AWARENESS OF ASBESTOS HEALTH HAZARDS 

This section discusses the issue of asbestos industry 
awareness of occupational health hazards. What asbestos 
manufacturers knew or should have known is important for 
purposes of establishing "failure to warn," "failure to 
test," and "f oreseeabil ity of harm." These elements are « 
predicates for the restitution and products liability theories 
of recovery, discussed in Section II of the Legal Issues 
Section of this report. 

For example, plaintiffs may attempt to impute knowledge 
based on^such things as a 1918 bulletin on "Mortality from 
Respiratory Diseases in Dusty Trades," by the U.S. Bureau 
of Labor Statistics reporting "that it was the practice of 
American and Canadian insurance companies not to insure 
asbestos workers due to their assumed health risks." 60/ 

The focus of discussion here however, is a series of 
letters allegedly >etween various members of the asbestos 
industry recently discovered during products liability 
litigation. 61/ These letters have been used by plaintiffs 
in products liability litigation against the industry to 
contend that members of the asbestos industry sought to 
obscure data on the relationship between;asbestos exposure * 
and disease. 



60/ Asbestos Litigation Reporter , February 7, 1979, repri nted 
in 1979 Hearings, su pra note 2, at 485, 492. 

61./ Tie docurents referred to in this section wore produced 
in litigation against the industry in Barlijeb v. Turner 
t NewalliVntd. , Civil Action No. 78 -1027 (E.D. Pa., Consolidated 
Nov. 26, 19B0J. 
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It is stressed at the outset that industry defendants 
nay dispute the authenticity of the documents cited in this 
section, or may otherwise contest the of conclusions drawn 
from the documents. We 0*0 not atterrpt to raise or resolve 
such issues, but do set forth examples of th documents, 
since the government obviously may attempt to use them to 
help prove "failure to warn," "failure to test," and "Core- 
seeability of harm," if litigation should be brought against 
asbestos manufacturers to recover- the costs of abating 
asbestos hazards in the schools. 

While the narrative of the following documents is set 
forth in an affirmative Style to aid comprehension - inserting 
the word "allegedly" in every sentence would become painfully 
repetitious we expressly caution that there may be perfectly 
valid objections as to the authenticity or admissibility 
♦of any or all of the letters, reports, studies, minutes, 
or other documents discussed or quoted) m the remainder of this 
section. * 
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In a December 10, 1934 letter from Vandiver UrowR, ' 
General Counsol for Johns-.Sanv i 1 U- , to Dr. a.S. lama, Medical 
Director of the Metropolitan Lift? Insurance Co., Br^wn pointed 
out that£Lansa omitted from a galley proof of on article 
he was preparing, entitled, "Effects of the Inhalation of 
Asbestos Dust on the Lunqs of Arbestos Workers," observations 
appearing in the original <j ra r t which minimized the seriousness' 
of disease due to asbestos exposure. Brown went on to say, 
"observations included, in your original report presented 
an aspect of your survey that was favorable to the industry 
and 4 we should like to see them ret3ined." 

„Oxx September 25, 1935, a.s. Rossiter, editor of Asbestos , 
wrote to Sumner Simpson, President of Faybestos-Vanhat tan, 
requesting permission to report on asbestosis and the work 
being done to reduce or elminate the disease. RossiU-r 
stated that "(ajlways you -have, requested that for certain 
obvious reasons wo publish nothing, and, naturally your 
wishes have been respected." On October 1, 19.5, Sumner 
Simpson wrote to Vandiver Crown about the' letter tvott Possiter 
and commented, "I think the less said about asbestos, the 
better off we are, but at the same time, wo Cannot lose 
track of the fact that tnere have^been a number of articles 
on asbestos dust control <-nd asbestosis in the British trade 
magazines." Simpson further commented on Rossiter's cooperation 
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saying "{tine magazine 'ALbostos' is tn the business to 

pub'Hsh articles affecting the trade and they have boon 

very decent about not reprinting the English articles." 

Vandivor Brown replied on October 3, 1935, "I quite agree 

with you that our interests are best served by having asbestosis , 

receive the minimum of publicity." 

Regarding foreign research, Brown suggested to Simpson 
that they: 

warn the editors to use American data on 
the sub3ect rather than English. Dr. Lanza 
has frequently remarked, to me personally 
and in some of his papers, that the clinical 
picture presented in North American localities 
where there is an asbestos dust hazard 
is considerably milder than that reported 
in England and South Africa. 

The Tndustry allegedly began supporting its own research 
at Saranac Laboratory, Saranac, New T£ork. 

Simpson wrote to F.H. Schluter, President of Thermoid 
Rubber Co., on November 10, 1936, describing a proposal 
for asbestos manufacturers to take over Dr. Gardner 1 si study 
on dust at Saranac Laboratory, each one paying an equal 
amount. After completion of the research, the subscribers 
could then decide whether to publish the results. Siipson 
added » *My own idea is that it would be a good thing to 
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distribute tbe information among the medical fraternity, 

provided it is of the right type and would not injure our 

companies. " Simpson stated that the industry needs information 

to support them in Court and that "(w)e do know that Asbestos 

» Fibres can/ and do, get into the lungs, and nay set up a 

Fibrosis condition, which, for want of a better name, 

some doctors have called Asbestosis." 

On November 20, 1936, Vandiver Brown, sent a letter 

to Dr. Gardner regarding the terms of agreement for rese arch 

by Saranac Laboratory for the asbestos industry. The agreement 

included the understanding that: 

the results obtained will be considered the property 
of those who are advancing the required funds, who 
will determine whether, to what extpric and in what 
manner they shall be made public, /in the event 
it is deemed desirable that the results be made 
public, the'manuscript of, ypjjr^tudy will be * 
submitted to us for approval prior to publication. 

Having eobarked upon the., three year study of asbestos 

dust at Saranac Laboratory, Simpsop wrote to Rossiter 

( Asbestos magazine) on March 22, 1939, about means of dust 

abatement, and of his intention to hold back such information 

until the report is completed. Simpson added, "I can tell 

you confidentially, but am not willing to make it public, 

that the air can be kept below five million microns, with 

proper controls, but I am not willing to start a controversy 

with my competitors." On March 23, 1939, Rossiter responded 
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In a letter to Simpson, expressing his understanding that 

any preliminary research from the Saranac research should 

be kept' confidential: 

The information you give as to your 
Saranac investigation is most 
interesting. Ot course we understand 
that all this information on asbestosis 
is to be kept confidential and that 
nothing should be published about 
asbestosis in "ASBESTOS" at present. 



has been asserted that "lf)rom the war vears-jQiu— an- 



avalanche .of data was forthcoming from the scientific 

coramunity\about *the relationship of asoestos to asbestosis 

and cancer.\«/ In 1949 a health survey of 708 Johns-Mahville 

employees was\?ompleted. The company's report found that 

75% of the workers (534 of 708) given x-rays showed as a minimum 

some degree of fibrosis of the lungs. Nevertheless, it is alleged 

that the conclusions xand recommendations were neither made public 

nor communicated to the^ workers. The report stated: 

X-rays of the\e men show that the increase 
in fibrosis of \the lung is directly 
proportional to\the length of exposure to 
asbestos dust. \ 

There are 7 cases of asbestosis and < 
52 cases in a "Pre-A^bestosis Group." These 
59 are probable compensation claims. 

Another 475 had early signs of a rion-specif ic fibrosis, 

"all of wh*>m will show progressive fibrosis if allowed to 

continue working in dusty areas." The report further stated: 



62/ Asbestos Litigation Reporter , supra note £0, at 488. 
I 



9 



,40 



It^must be rememhered that although these men have 
the x-ray evidence of asbestosis, they are working 
today and definately (sic) are not disabled from 
asbestos. They have no.t been told of this diagnosis 
for it is felt that as long <ss the man feels well, 
is happy at home and at work, and his physical 
condition remains good, nothing should be said.... 
(AJs long as the man is not disabled ... he can 
live and work-in peace and the Company can benefit 
' by his many years of experience. Should the 

man be told his condition today there is a very 
definite possibility that he would become mentally 
and physi call y ill, s imply t hrough the knowledge 
" that-he has asbe5t75sTs~ 

Although the men were not disabled at the time from 

asbestosis, the report conceded that the fibrosis was irreversible 

and employees with this condition had a more difficult 

time whe£ stricken by secondary infections such as pneumonia 

and influenza. An August 1949 memo attached to the survey 

commented on the results: 

The conclusions seem unavoidable — that the 
dust is causing significant lung changes in 
many cases, it largely being a matter of time, 
and the further conclusion that many cases are 
likely to result in claims. 

If in fact such a study was performed and the results deliberately 

withheld, the results may have been extremely unfortunate. It may 

be argued that workers with early fibrosis could have changed 

occupations, thereby escaping later death or disablement had 

theyknown of the danger. \'ew 0 pcj future workers could have 

demanded safeguards or exercised an informed choice to engage in 
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other occupations. The shareholders of the company may have 
been forewarned. 63/ Medical and public knowledge of the 
hazards of asbestos fibers may have been significantly advanced 
if the results of the study had been disseminated. 

The documents which may be used in attempts to support 
claims against manufacturers, were allegedly not confined 

to-one o r t wo memb er s of th e i nd u s try-. — AtJd frtiona-I doc um e nt s 

may be used to contend that the Asbestos^ Textile Institute 
(ATI), an industry association, discouraged research and 
publication that would confirm the carcinogenicity of asbestos 
fibers. 

f 

Minutes of the June 9, 1955 General Meeting of the ATI 
discussed two proposed studies — a cardio-pulmonary study, and 
autopsy study. The cardio-pulmonary study "would be desirable, 
but was rejected because of the "inability of member companies 
to obtain candidates for participation in ^the project." The 
autopsy study "was considered ill-advised at this time due to 
its implication that a relationship existed between asbestosis 
and carcinogenic development, a condition which, to date, 
has .iot been established although it has been given rather 
wide-spread publicity in the press." 



63 / Johns-Manvil le had its f inancial t statement qualified 

by its auditors because of the growing, but unknown 
ultimate cost of asbestos litigation to the company. See 
Asbestos Litigation Reporter at 3,058-59 (Mar. 13, 198TT7 
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On March 7, 1956, the ATI Air Hygiene Committee and the 
Board of Governors Ret separately. The minutes of these 
meetings discussed, "A Quest Into the Environmental Causes of 
Cancer of the Lungs," Public Health Ponograph No. 36 (1955), 
by Dr. W.C. Hueper, Chief of Environmental Cancer, National 
Cancer Institute, National Institute of Health, Dethesda, 
Maryland. The Air Hygiene Committee reported that the publication 
"ties together Asbestosis and Cancer throughout - creating 
a new word for the Medical Olctionary, such as Asbestos Is-Cancer , ■ 
and that according to Or. Hueper, "Asbestosls-Cancer carf be 
found after exposure of 6 months to 42 years In ages of people 
from 25 to 65 years.... According to him all workers In this 
Incjustry are susceptible." Hueper also had suggested the 
presence of environmental hazards due to asbestos by "Infer (ring) 
that Asbestosis-Cancer may be determined in an autopsy performed 
on persons living In the area of a plant." 1 

Or. Kenneth Smith, Medical Olrector of Johns-Manvllle 
Corp., characterized Hueper* s Public Health Monograph No. 36, 
as well as other Hueper publications, such as "Silicosis, 
Asbestosis, and Cancer of the Lung," as "damaging Information." 
Consequently, Smith recommended to the Air Hygiene Committee 
TKat the ATI "begin a "study ofHthe~:Tiationshlp of Lung 
Cancer to Asbestosis In our industry.' Or. Smith said that 
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•he hM no evidence that there is not a relationship between 

Asbestosis and Cancer,- and that the study be performed 

by th« Industrial Hygiene-Foundation of America, Inc., Mellon 

Institute, Pittsburgh, Pennsylvania. 

The Air Hygiene Committee sported to the ATI Board 

of Governors on March 7, 1956, The mi.-ites stated that: 

Imjuch of the information set-forth in Itne Hueperl 
report is unsubstantiated and is in variance 
with estatlished understanding and knowledge o£ 
informed men ir> the medical profession. However 
this article is apparently assumed to be the 
only, authentic treatise today, . . . 

i\ 

Or. Smith then recommended before the Board of Governors 
that the ATI "initiate a program of investigation and publicity 
-to counteract the unfavorable publicity presently directed 
to tae asbestos industries as a result of the work of Dr. Hueper./ 

On March 8, 195$ , minutes of the General ' < 
Meeting of the ATI also discussed the Hueper report. It was 
announced at this meeting that the Bpard of Governors "appropriated 
•ufficient funds to initiate a preliminary survey to investigate 
the, possibility of more concerted action designed to refute 
the work of Dr. Hueper.* 

- One yey later to the day, March 7, 1957, the Air Hygiene 
and Manufacturing Committee of ATI met. They discussed and rejecte 
two memoranda on proposed studies prepared by the Industrial 
Hygiene Foundation (IHF) for the ATI. Both studies were re 3 ected. 
The first, "Memorandum on Proposed Epidemiological Study of 
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Lung Cancer In Asbestos Workers," was rejected because "Itjhere 
Is a feeling otrong certain members that such an investigation 
would 3tir up a hornet's nest and put the whole industry under 
suspicion." The second, "Memorandum Regarding Environmental 
Dust Survey," was turned down because ATI "did not believe 
it to be of*great enough value to justify the cost." In an 
April 26, 1957 letter, D.R. Holmes, Chairman of the Air Hygiene 
Committee informed Dr. Daniel Braun, Medical Director, Industrial 
Hyc lene Foundation, that the ATI had rejected both IHF proposals. 

The Johns-ilanville Health Review Committee minutes of 1957 
and 1958 between a team of doctors and .company officials, 
discussed the health of various employees. The focus was on 
potential. liability — whether funds should be set aside for 
impending claims, whether employees should be told about their 
medical conditions, and whether the reason for a transfer 
should be disxu.ised with a worker. Dr. Smith commented during 

a March 5, 195JJ meeting on the medical condition of various 

s 

employees, "We take the x-rays for our own protection, not 
for social obligation." And regarding the use of a respirator 
which would protect a worker, C. Sheckler, a Johns-Manvil le 
official commented, "I wouid rather see us move him out than 
wear a respiratory [sic]. All the key men, salaried employees, 
are in this area. If I move Trilone, I might as well see him 
off." 
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In a December 30,^1957 letter to Ivan Sabourin, Quebec 

o 

Asbestos Mining Association (Q.A.M.AO, Dr. Smith commented 
approvingly on the condensation of a survey oy the Industrial 
Hygiene Foundation, Mellon Institute, which deleted all references 
to the association of asbestosis and lung cancer, an'J the re- 
ference to smoking and lung cancer. Smith then reminded Sabourin 
that "this report will be subjected to* or iticisra when published 
because all other authors today correlate lung cancer <*nd 
cases of asbestosis." 

It has hcon asserted that it was not until 1964, wher. 
the report by Or. I. J. Selikoff was published on h.s study 
of l,50u workers showing a high incidence of cancer, that 
some* of the asbestos companies began providing warnings to 
accompany, some of their ar»hes*"os products. 64 / The seminal 
' case in asbestos products liability litigation however, 

found these post-1964 warnings to be inadequate: ^ 

It should be noted that none of these so- 
;allcd "cautions' 1 intimated the gravity of 
the risk; the danger of a fatal illness 
caused by asbestosis and mesothelioma or 
other cancers. The mild suggestion that 
inhalation of asoestos in excessive quanti- 
ties over a long period of time "may be harm- 
ful" conveys no idea of txie extent of the 
danger. The admonition that a worker should 
"avoid breathing the dust" is black humor. 
There was no way for insulation workers to * 
avoid breathing asbestos dust, Borcl v. 
Flbreboard Paper Products Corp, , 493 F.2d 1076 ^ 
at 1104 (5th Cir. 1973), cert, denied . 419 U.S. 869 
(1974). 



Cj / As^n, u t_ L itigation K o po r 1 i r , February 7, 1979, repr inted 
in 1979* Hear ings, supra note 2, at 488. 
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In 1969, at Johns-Manville: 

A policy of refusing to sell asbestos fiber for 
non-essential uses that might unduly expose the 
general public to the inhalation of asbestos 
dust, has been established. For example, during 
the year, Johns-Manville ceased selling fiber 
to manufacturers of modeling compounds used in 
grade schools.... 65 / 

There axe approximately 10,000 asbestos liability cases 
now pending, most of which have been brought by workers 
who used asbestos products on the job, seeking recovery 
from asbestos manufacturers for death or disablement. The most 
widely cited asbestos products liability decision concluded that 
"(t)he unpalatable facts are that in the twenties and thirties 
the hazards of working with asbestos were recognized. .. .During his 
working years, he (Borel) received no warnings of any kind from 
three of the six defendants. The other three defendants issued 
no warnings until 1964-1966, by which time adequate warnings would 
have come too late for Clarence Borel." Borel v. Fibreboard Paper 
Products Corp. , 493 F. 2d 1076, 1106 <5th Cir. 1973), cert, 
denied , 419 U.S. 869 {1974). 

In conclusion, the state of medical (discussed in section III, 
infra ) and industry knowledge (discussed here) of the hazards 
of asbestos fibers may be contended to be sufficient to 
impute a "duty to <warn" and a "duty to test" to the manu- 
facturers of asbestos products, and to provide a basis for 
asbestos school hazard claims against them based on restitution, 
strict liability, and negligence. 66 / 



65 / Report to the Board of Directors on Asbestos and Health, 
Johns-Manvllle, June 15, 1969. 

66 / See Summary Section of Lega 1 . Issues portion of this 
Report, infra . 
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Pinally, It Is again stressed that there may be perfectly 
' valid objections as to the authenticity or admissibility of any 



o'r all of the purported induscry documents that have- been discussed 
or quoted here. At the same time/ it should be recognized that 
foresceabillty, failure to warn, and failure to test were established 
in the Borel case prior to discovery of there documents, based on 
Imputed knowledge of the types of medical studies discussed in 
section II/ infra . Including .the 1938 Puolic Health Service Report, 
and the 1945 Fleischer-Drinker Report. See discussion of Borel 
decision at p. 139, supra . 
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V." ASBESTOS IN THE SCHOOLS 



Asbestos products used in school construction include 
cement products, plaster, fireproof textiles, vinyl floor ' 
tiles, thermal and acoustical insulation, and sprayed materials. 
The hazard created by the use of asbestos in schools is 
affecte *y the properties and the amount of asbestos used. 
This section discusses the potential school hazards that 
exist in light of these factors. 

A. The Characteristics of Friable Ksbestos 
Hard asbestos-containing materials, such as vinyl floor 
tiles, do not generally create exposure problems. Minor- 
disturbance to soft or loosely bound (i.e,, friable) asbestos- 
containing materials can cause the release of asbestos fibers. 67 / 
The presence of friable asbestos in school buildings has 
been determined by^Congress to be hazardous, 68/ and it 
found that "substantial amounts of asbestos, particularly 
in sprayed .form, have been used in school buildings, especially 
during the period 1946 through 1972." 69 / 



67 / U.S. Environmental Protection Agency, Asbestos-Containing 

Materials in School Buildings; A Guidarco Document, 
Part I , 2-3 (1979): 

68/ 20 U.S.C. 3601(a)(6). 

69/ Id. at (a)(4). 
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Friable material can be fluffy or spongy in appearance. 
It can have an irregular soft surface, or a textured, dense, 
fairly firm surface. Friable asbestos-contain Ing material 
can be crumbled and reduced to powder in the hand. Friable 
asbestos-containing materials have been used for fireproof Ing, 
~and^ttie"rroal~aTuJ acoustical" insulaMon, and ^re commonly found 
on steel support beams and columns, on the ceilings of class- 
rooms, corridors, auditoriums, cafeterias, machine shop 
rooms, and storage rooms. They may also be r found on overhead 
surfaces of indoor pools and gymnasiums. 70/ 

The asbestos content of sprayed materials usually ranges 
between 5% and 50%. Sprayed asbestos material is a mixture 
of asbestos fibers, other fibers (cellulose, non-asbestos 
mineral » fibers) , and a binder. It Is applied to ceilings, 
beams and other surfaces by spraying. The resulting product's 
friability can vary depending on the components mixed with 
the asbestos and the amount of cement added. 71 / 

Fibers are released from friable material as a result of 
a breakdown of the material due to vibrations, deterioration, 
or direct contact and damage. As friable asbestos material 
ages. It can also lose its cohesive strength and release fibers. 



70 / U.S. Environmental Protection Agency, Supra note 67, at 3,7. 
n/ Id* at 3* 
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Fallout of fibers from deteriorating material is usually 
at a low level, but continuous. Fiber release by contact 
and damage depends on the accessibility of the material and 
degree of disturbance* In the case of damage, contamination 
can.be /cry high for brief periods, and then gradually decrease 

as~the-fibers~settle. Howeverr^fiber-release-can-occur 

after only minor contact with friable material. Furthermore, 
asbestos fibers cannot be easily destroyed or degraded, and 

their extremely small size and shape permit them to remain 

v. 

airborne for long periods of time. 72/ 



72 / Jd . at 2-4. In schools, much of the sprayed asbestos 

material is in view and can be damaged causing fiber 
release as a result of numerous common daily activities 
in the school such as: 

1. A ball hitting friable material on a gymnasium ceiling 
or wall. 

2. Hanging pibtures or displays on friable materials. 

3. Any maintenance activity involving contact with friable 
material . 

4. water damage from roof or plumbing leaks will cause 
deterioration of the material and in some cases 
delamination (i.e., breaking away of layers of 
material from the underlying surface). 

5. Building vibrations from sources within or outside 
the building, including activities on the floor- 
above, or from machinery which can cause movement 
of friable materials and the release of fibers. 

6. Vandalism caused by scraping or gouging causing the 
release of asbestos fibers. 

U.S. Environmental Protection Agency, supra note 67, at 4. 



U 



63 



\ 



When asbestos fibers ace released from asbestos-containing 
materials they contaminate the building environment, thereby 
causing building occupants to inhale the fibers. Although 
most fibers will not remain in the lungs, some do, and those 
that are retained will remain indefinitely. 73 / 

Fibers that have been released can remain suspended in the 
air for raany hours. After the fibers settle, however, 
they can be resuspended in the air by disturbances created 
by student activities~or custodial work, such as dusting or 
sweeping, thereby causing repeated exposure. 74 / 

For example, at even half the present OSHA workplace standard - 
which would be 1 fiber/cc,_a resting young man will breathe 
in approximately 2,880,000 fibers in one eight-hour work day. 
In other words, even at low levels of exposure, an exposed 
person may be breathing in hundreds of thousands, or even 
millions of fibers. 75 / 

B. Use of Sprayed Asbestos 4 

The Environmental Protection Agency (EPA) conducted a 
survey of the presence of friable asbestos-containing materials 



73/ Id. at 2. 
74/ Id. at 4. 

75/ G.A. Peters and B.J. Peters, supra note 26, at D32. 





In the nation's public schools. As ,£ April 1980, 768 school 
districts, containing 7,376 public schools (about 81 of 
the nation's total) responded to the survey. Of the 6,422 
schools in these districts which were built or renovated 
between 1945 and 1973, 5,797 were inspected. Of- the„ inspected 
schools, 33% or 1,916 were found to have asbestos-containing 
materials. 76/ The EPA estimates that during the schcol 
year* three million students throughout the country are 
potentially exposed to diiborne asbestos fibers from friable 
asbestos-containing anat?t* j s. 77 / 

Dui Ing the latter part of the 1960s, concern arose over 
the widespread release of asbestos fibers into the ambient 
air around construction sites. Public agencies at the municipal, 
state, and federal level began to respo>3 to the awareness that 
the us«» *>f asbestos containing sptay-on co^t.<gs respr-iented 
a possible environmental haza;d, and a ha-ard to the workmen 
applying the materials, 78/ As a result, several cities 



76/ U.S. Environmental Protection Agency, Support Document for 

Proposed Pule on Friable Asbestos-ContaTning Materials in School 
Buildin gs, 6-7 (1980). 

77/ Ids at 12, S 

78/ 1979 Hearings , supra note 2, (statement of James P. Lemeweber, 
Ph.D.), at 178-79. 
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an£ states including Boston, New York, Philadelphia and Illinois 
banned the use of sprayed asbestos in 1970 and 1971. 79/ 

In 1973, the EPA issued regulations which banned the 
spraying of friable materials containing more than one percent 
asbestos for use as insulation or f l reproof ing. mater ial s. 
See 38 Fed. Reg. 8,826 (1973). The CPA regulations were 
promulgated under the authority of the Clean Air Act to 
prevent the introduction of asbestos fibers into the outdoor 
ambient air. However, indoor contamination also became 
a concern. It later became apparent that the regulations 
were not sufficiently broad because, they arguably only banned 
the use of asbestos as an insulation and fireproof ing material, 
and ft could be argued that spraying for decorative purposes 
was peiirissible. Consequently, in 1978 ( the EPA amended 
the regulations to ban the spraying of asbestos material 
for any purpose. See 43 Fed. Reg. 26,372 (1978). 

The asbestos spraying industry responded by developing 
non-^sbestos-conta imng materials. Herbert fcevine, President 
of Spraycraft Corporation stated that the members of the 
Sprayed Mineral FiLers Association began to develop non-asbestos 



79/ W.J. Nicholson, A.N. Rohl, R.N. Sawyer, E.J. Swoszowskl, Jr 
and J.D. Todaro, supra note 42, at 2. 
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products whcn.it appeared ' hat a ban on spray materials 
containing asbestos would be adopted. Mew products have 
bee*, developed and have gained full UL approval. 80/ 



80/ 1979 Hearings, supra note 2, (statement of Herbert Levine) 
at 216-17, 219. 
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C. Potential School Hea/lth Hazards 

a 

The health hazards whfch asbestos exposure poses for • ie 
general population are serious. Inhaled asbestos fibers that 
are deposited in the lungs remain throughout one's lifetime. 
Fibers retained by the body do not dissipate or disintegrate; 
and* subsequent exposures to asbestos add to^the body's 
burden of retained libers. 

It is believed that children face a greater risk of 

developing cancer than do adults exposed to asbestos fibers. 61 / 

In testimony presented before the House of Representatives 

Subcommittee on Elementary, Secondary and Vocational Education 

Oversight Hearings jn Asbestos School Hazards, it was pointed out 

that several independent factors — latency. period, ciqarcttc 

sraoklhg, and children's rate of metabolism and increased 

activity, when taken together, increase the cancer risk 

for children exposed to asbestos. 

Children are more likely than adults to 
survive sufficiently long for the carcinogenic 
effects of asbestos to be manifested. The 
lagtime associated with the induction of 
mesothelioma is typically between 35 and 50 
years. The lagtime for cancer is between 20 
and 30 years. Induced neoplasm in school-age 
children exposed to asbestos ... can be expected 
to manifest itself when these individuals reach 
middle 'age. 



/ 



81 / 1979 Hearings , supra note 2, at 298. 
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In addition, many school children smoke or 
will smoke cigai et ter.. . . . As noto<l earlier, 
Selikoff and his co-workcr«; have, reported that 
worker' who SToke anj who are occult lonal ly 
exposed to asbestos have 92 tines the risk of 
dying of luncj o *noer than do workers who did not 
smoke and have not t>oen exposed to asbestos. 
Asbestos workorc wio snored had omnt times the 
— lung cancer risk of other smokers. 

« In addxtio'n to these factors, children, 

because of physiological characteristics and 
activity levels, jre at a higher risk than adults 
to the hazards of airborne carcinogens such as 
asbestos. Children have 1 a higher rate of air 
exchange and metabolism than adults and con- 
sequently exchange a relatively greater volume 
of air. Thus, per unit of body weight, children 
breathe more air than adults.... 

Added to this normal difference in air 
exchange rates is the fact that children are mo»e 
active than adults. As the level of activity 
rises, so does the rate of exchange in the lungs 

roughly in an t exponential manner.... Hoioover, 
such physicaHactivity in children is often 
associated with mouth breathing and consequently 
"with a loss of the body's normal nasal filtering 
capacity. Further, because children are shorter 
than adults, they are more likely to come in 
contact with asbestos dust that gets stirred up 
from the floor. 82/ 

Another factor, not mentioned in this extract from the 

testimony, but which appears in the record of the Oversight 

Hearings, is that the rapid multiplication of cells during 

childhood may lead to a more rapid developnent of cancer 

in children than in adults. 83 / 



82/ Ijd. at 298-300. 
83/ £d. at 3 and 6. 
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existing Occupational Safety and Health Administration (OSHA) 

workplace standard of 2f/cc by lowering it to O.lf/cc — 

the lowest detectable level, HIOSH Concluded that a variety 

of factors demonstrate that the current. ... fiber standard 

is grossly inadequate to protect American workers from asbestos 

related diseases." 8 4/ ^ 

Further, according to a leading expert. Dr. Robert N. 

Sawyer of Yale University: 

^ ...These standards are a result of a process 
' - that includes significant economic influence. No 

airborne exposure limits exist for school children. 
Further, the existing and proposed exposure 
limits have been decreasing. This reduction in 
limits, and the limitations of the microscopy 
system indicate that this approach to exposure 
evaluation may prove inadequate under any 
conditions. , 

Therefore, the technique of airborne fiber * 
measurement » and comparison of data to 
occupational standards is not recommended for 
evaluation of contamination potential in schools. 85 / 

Reports of damaged asbestos surfaces in a Wyoming grade 

school, a California University dormitory, and the Yale School 



84/ 3 Asbestos Litigation Reporter at 1777 (May 9, 1980). 

85/ R. N. Sawyer, "Asbestos Report for Cinnaminson Township 
Public Schools, Cinnaminson, New Jersey" (HaV 5, 1979). 
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of Acts and Architecture were referred to in a recent scientific 
article: 

In each case, public concern led to the removal 
pf the asbestos material. In both the Wyoming 
school and the Yale Library, air measurements by 
optical microscopy showed asbestos concentrations 
that in some circumstances exceeded 5 f/ml, 
(fibers per milliliter), the time-weighted average 
occupational standard in effect at the time. In 
the Fair of 1976, flaking of sprayed-on asbestos 
was reported in a school in Howell Township, New 
Jersey, leading to its reiroval and to further 
concern about the presence of deteriorating 
asbestos in other school buildings in New Jersey. 
As a consequence, the New Jersey Department of 
Education requested that the school administrators 
report the presence and conditions of asbestos 
surfaces in all school buildings within the state. 86/ 

An asbestos industry insurer, Corrmercial Union Insur- 
ance Company has written: 

Asbestos fibers that are ambient within the 
confines ot public and private buildings 
subject millions of individuals to their 
inhalation on a daily basis. Foremost among 
this number are millions of people who 
have been exposed to the asbestos that has 
been used in construction of a large per- 
centage of our nation's schools. . . . 

The impact of such exposure is not known. 
However, the frightening possibility exists- 
that a large portion of the American popula- 
tion could some day be plagued by diseases 
brought on by their everyday, incidental 
exposure to asbestos. 87 / 



86/ W. J. Nicholson, E. J. Swos2owski, A. N. Kohl, J. D. 
Todaro, A. Adams, supra note 54, at 587. 

87/ Commerical Union Insurance Company, Environmental Issues Task 
Force, Asbestos ~ A Social Problem at 14-15, (May 12, 1981). 
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In August, 1978, the Secretary of Health, Education 
and welfare wrote letters to the Governors of all the states 
about the problem of asbestos in schools and enclosed a 
copy of the study of New Jersey schools. The Secretory urged 
the Governors to enlist the aid of public health and school 
officials to review the status of each state's schools. 88/ 

At the same time HEW began working with the Environmental 
Protection Agency to coordinate State surveys of schools for 
asbestos contamination. By the Summer of 1979, EPA's office 
of Toxic Substances provided a set of guidelines for all school 
districts. Meanwhile, House hearings were being conducted by 
the Education and Labor Committee's Subcommittee on Education, 
Secondary, and Vocational Education which resulted in the 
enactment of Public Law 96-270, the Asbestos School Hazard 
Detection and Control Act of 1980. 

Concern over asbestos contamination in public and private 
schools and the associated health risks for school children 
(teachers, administrators, and custodians as well), is 
very real. School districts are being faced with strong 



88/ 1979 Hearings , supra note 2, at 120-121. 
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patents • do-rands u cuibuvv isbestos fio* schools, including 
cvi-ool closings and law i,uits. _80/ 



85/ In December 1980* three parents of students attending 

Cramp Elementaiy School in Philadelphia, Pennsylvania filed 
<,uit in the Lastern District of Pennsylvania against the 
Philadelphia School District. In the suit, the plaintiff* 
ask the court to order the defendants to (1) establish a 
forty-five year S20 million trust fund to pay off any future 
xe^ical claims filed by studonts who, because of their exposure 
to asbestos in the schools, develop medical disabilities; 
(2) ca/ $50,000 to each student; (3) pay $10,000 to the parents 
of each child? and {A) pay $10,000,000 in punitive damages 
to children and parents. Steig olTan v. The Scho ol District 
of Philade lphia, 80-472*9. ( Asbestos Lit legation Repor ter 
at 2651 (December 12, 1980)). 
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VI. CASE STUDIES 



This section discusses cases riled by two school districts 
— * Cin>i*Tinson Township, New Jersey, and Da>ton Independent 
School District, Texas - seeking recovery fro-? asbestos 
manufacturers* This section also discusses the Department's 
firsthand observations of three schools contusing .1 stos. 
The three schools the Department visited are Richardson 
Elementary School, Kashi.^^r, ^.v., Oxon Hill Junior Mign 
School, Prince George's County, Maryland, anJ Newton 'lorth 
High School, Newton, Massachusetts. The purpose of this, 
section is to prcvide some insight into factual issues that 
will be encountered in litigation, such as identifying products 
and defendants, detailing the nature and extent of the damages, 
and the existence or absence of warnings. 

A . Cinnaminson Township, Burli n gton Cou n ty, New Jerse y* 
The Cinnaminson Township Board of Education filed a lawsuit 
entitled Cinnaminson Town^h'p Board of Education v. National Cy p sur 
Co. , No. t-49430-79 (N.J. Sur.er.'Ct. Law Div., filed May 19, 1980). 
The defendants, National Gypsum Co. and U.S. Gypsum Co., have 
answered both the complaint and interrogatories, an.i the case 
has been tentatively set for trial in November , 1991. 90 / 



90 / On June 19, 1980, one of thv defendants removed tre 

case to the United States District Court for :Jew Jersey, 
Trenton Division, C.A. No. 80-1842. 
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The board alleges that "Sprayol ite , " manufactured by 
National Gypsum Co., and "Aud icote , " manufactured by U.S. 
Gypsum Co., were used to coat the ceilings during construction 
( 1959-196-1) of Merorial School, Rush School, and Cmnaminson 
Junior-Senior High School. 

The board also alleges that the products were hazardous 
and rendered the schools unsafe, and seeks recovery based on 
(1) strict tort liability, (2) breac'i of express and/or implied 
warranties of fitness and merchantability, and (3) negligence, 
including negligent manufacture, failure to warn, and failure 
to test . 

The board seeks compensatory damages for the analysis, 
removal, anJ replacement of the "asbestos-bearing acoustical 
plaster ceilings," punitive damages, and indemnity against 
any future claims against the board for personal injuries 
allegedly caused by exposure to the asbestos. A motion to 
dismiss was directed only against the indemnity claim, and 
was granted on the ground that there was not a present case 
or controversy with respect to indemnity for future injuries. 

The school district has expended over SI million to 
identify, analyze, remove, and replace asbestos in the three 
schools. Virtually all of the asbestos w?s on the ceilings. 

In its answer, the National Gypsum Co. admits selling 
and manufacturing "Sprayol ite" from May 12, 1955 through 
September 20, 1972, and that asbestos was included in the 
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product. The company denies that asbestos is a cause 
of cancer and alleges: 

under normal circumstances, they (asbestos 
fibers) pose no health hazard. It Is speci- 
fically denied that cancer or non-Tal ignant 
lung disease can be caused by tho low levels 
of exposure to asbestos tiber that are asso- 
ciated with the product Sprayolite. It is 
adraitted thct under certain circunstances, 
the inhalation of sufficient quantities of 
asbestos fibers may cause non-malignant 
lur.g disease. 

The defenses National Gypsum Co. alleges in its answer 
Include: failure to state a claim upon which relief can be 
granted; statute of limitations; assumption of the risk; 
contributory negligence; plaintiff the cause of damage; no 
recovery for economic loss; any injuries caused by others; 
failure to give notice of breach of warranties; no punitive 
damages available; if product dangerous, defendant unaware 
of that; and discovery of the danger was beyond the "state 
of the art." 

The U.S. Gypsum Co. admits making "Audicote,- and admits 
the product was advertised, promoted, distributed, and sold 
as safe, fit and suitable for use as a finish coating on 
some ceilings and walls where conditions were appropriate 
to the product, - and admits that its product contained asbestos. 
This defendant denies, on the basis that it is without information 
or belief, that asbestos causes cancer and non-tnal ignant 
lung diseases. The company alleges the following defenses: 




statute of 1 lmitut ion/lachei.; a;isumoiion of the risk; con- 
tributory neql i.jor je, any injuricj cuuicd by others over 
whor det»*nl"int no contt j1; failure to givt> tmely 

notice of breach < f war caat i<-' i ; an-? punitive <'■ ,r nagos not 
author iz' d. 

The school i-t'urv-i sought to ascertain during discovery, 
by use of interrogatories, ,iny warnings or cautions which 
defendants con ten, ■ i arcoTrunied the sal" 1 of their piod-cts. 
In its answer to li terro^aior y No. 25, U.S. Gypsum Co. answered 
in the affirmative f.a* it placed warninqc or precautions on 
i »• s acoustical plaster products. However, the company did not 
ajv^er any uf t h e ^u l, ctts o r th*» int*' i oratory, apl si uly 
re f prreJ to an attac^d e*h:bit. The exhibit is a six-oage 
kro' h jre entitled, "A New Wiiy to Control Sound, Audi cote 
Ae,j,ti.al Plaster." The word asbestos does not npear 
in the krochuie. U*»i«»r a subsection entitled, "Where to Use 
Ic," the brochure states: 



Audicote is recom-rendod for use on ceilings 
or wall arcjs not subject to contact, exces- 
sive vibration or high moisture. It is 
idr><il for use in classrooms, churches, 
offices, auditorium, thea-ers, libraries* 
hospital^; m short, wherever beautiful, 
sound absorbent, fire-proof surfaces -jre 
desired. . > . Th'» uniformity of textures 
resulting from so ray applications make this 
proiuct particularly suitable for use on 
large, unbroken expanses of ceiling. 
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N4ti.mal Gypsirn Co. olM«-d'"l to Interrogatory No. 25 on 
the ground that the KrtiM -warning- .md precaution" were net 
defined. However, t*- company also referred to 'vhibit 4 
of its anrw^a to i^noqaLori^. r-mbit -1 prr'.-in. to National 
Gypaua Co.' s product "Sproyol itc" and, as m th* case of U.S. 
Gypsum Co.'s brochure, contnins neither warning, nor information 
that asbestos is an ingredient of the product. The exhibit 
does say, "apply only to ceilings and areas not subject 
to abrasion or wear." Under a subjection headed "Caution," 
the instructions real, "apply only to clean, monolithic surfaces," 
"mechanically mix no less than seven minutes," and "do not 
apply to areas where excessive humidity conditions will 



exist . 



National Gypsum Co. identified the following companies 
os surplters of asbestos fibers which wore approved for ure 
in its acoustical plasters: Phillip Carey Manufacturing 
Co., Rubero:d Co., Johns-Manvi lie Co., Ltd., National Asbestos 
Mines, Asbestos Corp., Ltd., Johnson Co., Ltd., and Hicolet 
Asbestos Mines, Ltd. {Exhibits 5, 6 and 7 attached to National 
uyrsurn Co.'s Answer to Interrogatory No. 27.) 

Chrysotile was the type of asbestos used by National 
Gypsum Co. in " Sprayol i te . " (Answer to Interrogatory No. 28.) 

National Gypsum Co. stated that no research was conducted, 
or tests or studies performed, to determine whether its 
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acoustical asbc tos products por.rj any hazards or dangers 
to the health or safety yf useri or inhabitants of buildings 
where its products were a^hed, f^swcr to Interrogatory No. 31.) 

Both companies, in uiSwenia v;hy asbestos was u*;ed as 
a component in th?ir acoustical products, referred to: working 
properties; aids xn spraying and purping during application; 
functions as a water retention aid; and adding cohesion to keep ^ 
the plaster in place during application and drying. (Answers 
to Plaintiff's Interrogatory Mo. 33.) ' 

National Gypsum Co. stated that it "mav have been a 
member or associate menber at some tine of a number of trade 
associations, including the Asbestos Information Association 
of North America. (Answer to Interrogatory No. 44.) (U.S. 
Gypsun Co. objected to this interrogatory, contending that it 
was not relevant.) other associations that National Gypsum 
Co. mentioned it may have' been a member or associate of, 
include: the Mineral fiber Association; the veiling and 
Interior Systems Contractors Association; Association of 
Wall nd Ceilings Contractors International; Asbestos Cerent 
Producers Association; Asbestos Textile Institute; Quebec 
Asbestos "'ming Association; and the National Mineral Wool 
Associa t ion. 

Defendants propounded interrogatories seeking inforTation 
including: identity of school board members; plaintiff's 
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knowledge about defendants' products; details including 
dates and identities pertaining to specifications, construction, 
subcontractors, contractors, and architects; persons who 
inspected the building fro* coimence^ont of construction 
until completion; detail*- pertainm; to tests and reports; 
applicable construction code- and ".andards: whether plaintiff 
was required to use asbestos in the construction of the 
schools; details pertaining to inspections after the school 
.,as completed; details pertaining to injuries, if any, from 
harmful effects, if any, fron the asbestos; photographs 
or movies; details pertaining to bulk and air samples, if 
any; expert witnesses (identified in the answer as Dr. Robert 
Sawyer/New Haven, Connecticut -^expected to testify concerning 
the necessity for corrective action to remove or otherwise ( 
secure the asbestos-bearing ceilings in the subject schools); 
how it was determined that the particular company manufactured 
the asbestos product (the answer was that the specifications 
prepared by the architect specified "Sprayolite* and "Audicote"); 
details as to the removal of the asbestos if it has been 
removed; details pertaining to any alternatives to removal 
that were considered; and factors considered in selecting 
removal rather than some other corrective action. The school 
board's answer as to why it chose removal was: 
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* ftntcction of the chslcren and 3oard e.T.ptoyo^s; 
mobility to pu*v< nt varUalis*, an J inadver- 
tent play: il student conMct vi*n the o-ilmgs? 
proHors an'? cocts arocntfd v;th sealant? 
and encapsulation an « tie corslet r.onitoc tng 
and vigilance thAt ouch re-edi?s >ould h*»ve 
required; mobility of *ny ag^ncv 
or ot.-er c 'ice to . r.» t n effective ' 

so ilciat or in«,n-ul uon *j:it 1 it'-*l f 
pose addition a! prooio .9; lora ■ •» - costs 
associated Mth the of se?' <"ts and 
oncipJUlatoi3 n connection v;th t u e diffi- 
culty or I**,, op-i:7iiity of event.j&l removal 
ot the asbenos xaterials in a saJe dinner; the 
physical condition of the ceili^-ift? recommen- 
dations of the D*»part?ent of lVj- tion, 
D^purt-ent of health, our architects, and 
Dr. Sawyer. 

This exanple is particularly important, since this is 

one of only two cases wo M C « of, til** in the nation seeking 

recov ry for che remc/al of asbestos fro.? spools, and is the 

only case that has progressed into the discovery stage. The 

school board is being represented by Kich&cl J. Vassjlotti 

of the law fire of Brown, Connery, Culp, Millie, Purnell, and 

Green, located m Canden, K'ew Jersey. 

B • Dayto n Independe nt School District, 
Liberty County,' Texas 



The Dayton Independent School District filed a lawsuit 
entitled Dayton Independent School District v. United States 
Gj^j£_Co., »o. Jm-277-CA (L\S. D:st. Ct . , S.D. Tex. Beaur.ont 
Div. , filed April 22, 1981) . 

According to the al legations in the co-plaint, the school 
district contracted for the construction of the Stephen F. 
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Austin Elo.icntar/ '.choM in J ;G0 , and the specifications 
colled foi cwiUncjt nnd «l»s to mcUiK- •» finit^rd coat 
of f \S. *»>;-.. «it C**.'s "AuJi»o # »'." The district alleges that 
it perioral an i-<* jr;iatn»ii "a** Jar ■ t s of 3« , o-to < s cx"> 
\,^'v b*co-c <nown t; t "* j-n-ial punl!"," <l«-tor nm-; tKtr • 
acoustical rector furnirhol " fc »»n?ji* f , anon-; other subst .».-<» o, 
chrysotllo j~bestop w jn.l that "<-"iid pi i«tor is friable bocjus* 
of tr.e ~arner in whi*." it w,t*. njnufactui ed <ind is subject 
to ^coirpoc : t ion, all thereby p)<;in<j a potential hazard and 
n^.c'asitat lr.g event-;:; repai: or removal '>f the said caterialx. 
(Corpl. \ IV.) 

The district's strict liability and negligence theories 
of recovery include allegation*: of fjiltue to w-rn as to tha 
"dangerous njture" of the product "or oven that said product 
contained ctaysotile asbestos," failure to test, and that the 
district wos Jrprived of " inf orirat ion necessary to rcake an in- 
telligent choice of ..hither the utility of the product outweigh 
the risk of harr." 'Conpl. S V-VI . ) 

The district also alleges breach c£ the implied warranties 
of merchantability i'J.C.C. S2-3U) and fitness for a particular 
purpose (U.C.C. $2-315) . 

Also, t*e dis "ict allege? the defendant was guilty 
of fraud — a "conspiracy of sil-ncc" — 11 failing to '-.in 
and failing to recall it*? products, and deceptive acts within 
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the .leaning ot the Decisive riade Practices - Coaster Pro- 
tection Act. See Vernon's Texas Civ. St.fcTs., OuA > Con'merco 
Colo, S 17 41 ct £j^5., Title 2. } *\ 

The district seeks $500,000 in cot^. i"j'rt;y da* oos to 
cover the los^c- anticipate J in fcaovtnj t S«» prcJiftt, $1,000,000 
in punitive damages, and treble d ituoos jr.ior th? P«* r .*Hive 
Trade Practices - Consumer Protection Act. 

T 1 s action is in its initial stages. The district is 
reprr nted by the attorneys, Marl in Thompson and Martin 
W, Die*, of Stephenson, Thompson and Dies, located in^Prange, 
Texas, wh> won the landmark ashes tos liability case. Bo r e I 
v - * l br p ^oard Paper Pro ducts Cor p., 493 l-.2d 1076 (5th Cir. 
1973 ), cejt. denu-d. 410 U.S. 8C9 ( 1974 ). ,91/ 

C Richardson Slomenta t y School^ , ashing ton, D.C 

The architectual plans drawn up by the District's School 

Architect (D.C. Department of General Services), specified that 

asbestos was to. be Vsod»in the schools. For example, the 

following school specifications called for: 

1. Backus Jr> High School - halKays and corridors* 

sprayed fiber shall be 100" virgin asbestos fiber, 
free of all foreign ratter." 



9J/ Peewit l/\t ho sire*iw firm filed another si: r lawsuit, 

Evada le I p i "t ^ ndent S c hoo l r*i str i ct (of Jasp* 1 : jnty, 
Texas) v. U.S ., Cvp - iTi_Co . arH CMotex, *'o. C> (U.S. 

Di.lt. Ct., t.D. Tex"., filed April 2l\ 1981). 
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2. MaurV S U ccntarv School - hallways and corridors, 
^ipTayT^ "liber shaTTEe" 100* virgin asbestos fiber, 
free of all foreign matter." 

3. Houston elementary School - "Asbcatoa plaster walls." 

4. Richard son Eleric ntc rv Scho ol - The blueprint specified 
^spray^rasbectoj - asbos^o* piaster ceiling." 

The information needed to deter r.ine the manufacturers) of 
the asbestos in the District schools has been requested from 
the archives in St. Louis, Missouri, where the Districts 
records are stored. 

Richardson F.lementary School was built in three sections. 
The tain school was built in 1948 and a section was added in 
1953, In 1959, sprayed-on asbestos material was installed 
on the ceilings of a newly added third section. 

Two different" types of testing were performed in the District' 
schools, to ascertain whether the asbestos was hazardous. 
First, if the asbestos was observed to be friable, a physical 
sample was taken by pushing a small container into the sprayed- 
on asbestos ceilings, and was sent to a lab certified by 
MIOSH in Rockville, Maryland. If the material contained 
aore than ono percent asbestos, the ceilings would either 
have to be removed, encapsulated or covered. At Richardsbn, 
* this test evidenced over 50% asbestos in the sprayed ceiling 

mateiial. » 

Anbient air testing vas also done initially by the De- 
partment of Environmental Services. The Department tested 
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3O-50 of tue schools f y placinj meters in roons Cor approximately 
24 nours. Tne filton in tht- meterd were tested by the \c\> 
and ev3luut^d« Ambient air tests were not performed at 
Ric»vir Json and /»re tcontir.r^d because they were perceived 
to by madeoiate. 92 / 

It was found that the spri»y;>d-on asbestos ceilings in 
Richardson wore extremely friable. Therefore, all of the 
ceilings in the clas;>roorcs involved were sealed with a sealant 
colled "Cx Line A3C ^caJer." TI.o ceiliiu"; in thc j hallways 
wete co/erecT with dryvall and then painted. The work was 
completed m the sunder of 1980. 

The responsible District official noted that the sealant 
will only be effect iv for seven years. After that tire, 
the ceilings should be removed, not re-encapsulated. A private 
contractor encapsulated the ceilings in the classrooms, 
ana the District Department of General Services covered the 



92 / The prool**! an thet tinj<» and presently is t h at there 

l s no asbestos standard for schools - only Cor the 
"•workplace. " The OS* \ asbjstos standard for the *" workplace" 
effective July 1, 1976* r_e permissible exposure to airborne 
concentrations of ask^^to? fibers is "(t]hc 3-hour ti^e 
weighted average airborne concentrations of asbestos fibers 
to :-iicn any »> "vloy^e jy be exooved shall not exqeed two 
fibers, longer than 5 Ticrone tor s , oer cubic centimeter 
of 3ir. . . . " 'l \c c» '.lmcj concentration standard states 
thdt "no employee shall be exposed at any time to airborne 
conc f " t ration" of .isb: tos 'fibers in exce.ss of 10 fibers, 
longer than 5 mcroneters , j per cubic centireter of air." 
According to MuSK f there }s no safe level of asbestos exoosure, 
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ceilings in the halKiys. Th* cost of i-rcapsulation was 
about $6-6 per square foot, as oppose! to $18-22 foe removal. 

Ve visited sevMal clas'-ioo.s. Thr asbestos ceilings 
wcrv visitlc becauc* they Kj1 only bojn encapsulated with a 
clear substance. T h ^ appear n; ? was suo«3y and the material 
Ce 1 . t soft like a sconje, unler hand procure. 

One teacher stated that she had been teaching in Roon 
131 for approximately 20 years, ?nd that particles have been 
failing into the classroom fro^ the ce , ..rj since she starts 
working ther^. Another teachor who has taught in Hooti 117 
for approximately seven to eiqht years, also said that prior 
to its being sealed, the asbectos ceiling cont mdausl/ crumbled 
into tne el.-* -"room. 

Tne Department of environmental Services, Washington, D.C. 
initially inspected 35 District schools in its annual school in- 
spections of 1977 and identified five schools as having an 
extensive a.nocnt of exposed asbestos material. In addition 
to those five schools, preventive measures have also been 
taken at five other schools. To date, the actual cost for 
encapsjlating (no removal) asbestos in portions of ten schools 
located in the District total* ?5S0,307. T^e schools involved 
and the actual encapsulation costs are as follows: 93 / 

93/ Interview with Dominic Annmo, Safety Manager of 'ashington 
— D.C. Public schools, April 29, 1931. 
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1. Backus Jr. High School (all corridors) $110,000.00 

2. Drew Elementary School (all corridors) S 76,100.00 

3. Houston Elenentary School (speech therapy 

room) ' $ 2,400.00 

4. Maury Elementary School (all corridors) S 7,400.00 

5. Richardson Flementary School (class rooms 

and comdOLS) $ 47, 100.00 

6. Hamilton Jr. High School (all corridors) $114,074.00 

7. Lincoln Jr. High School (all corridors) $187,113.00 

8. Mamie D. Lee Special School (library) $ 4,620.00 

9. Grant Middle School (boiler roorr) $ 700.00 
10. Hine Jr. H:gh School (boiler room) $ 800.00 

It is estimated that in seven years it will cost the 
District of Columbia at least $1.5 million to remove the 
asotstos that was encapsulated, as the process is not expected 
to provide protection beyond that time, and can not be success- 
ful ly repeated . 

Only those areas and materials which were declared 

"hazardous" in nature were encapsulated. Asbestos ceiling tile, 

asbestos floor tile, asbestos blankets, and asbestos insulation 

can still be found within the District Public Schools. 

D • Ox on H : ? 1 Jun lor _H io h School , Pt ince 
George's Cou n ty, Maryl and 

By 1977 Prince George's County officials became aware 

t' potential hazards existed concerning some uses of asbestos. 
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At that time potential hazards were being publicized and 
the county received flyers providing information on the 
nature of the asbestos problem. t 

Between t^bruary and August 1976, air monitoring samples 
were taken in all of Prince George's County Junior and Senior 
High Schools for a report prepared by the State Department 
of Labor and Irtdustry on asbestos exposure in Prince George's 
County. Both commercial and State laboratories tested the air 
samples. However, the air monitoring tests were inadequate 
for the same reasons discussed above regarding the Washington, 
D.C. schools. 

In early 1979, the State of Maryland sent a letter 
to the schools explaining the method of collecting ^ J)U Ik- 
samples. Bulk samples were taken from the schools in Prince 
George's County during the months of April and May 1979 
after training the custodial personnel to locate and 
collect sprayed insulation samples. In May of 1979, samples 
from all schools in the County which evidenced sprayed-on 
acoustical materials were sent to the Stat* Health Department 
foe analysis. 

The School Board requested an estimate of the costs 
for removal or encapsulation of the asbestos. The School 
Board initially wanted to encapsulate or construct a dropped 
ceiling. However, it was decio^d that encapsulation c a dropped 
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ceiling wa-» -\ >t the test alternative because nair.venance men 
continue to wock in these potentially hazardous area' which in 
effect are simply concealed from public view. Further, en- 
capsulation is only a temporary measure. Eventually, the 
extra weight of the encapsulating material actually helps 
to loosen the friable raterial from the coated surface. 
Additionally, new reports were published concluding that 
the presence of asoestos fibers in the air in any quantity 
is a health hazard. 3ased on these factors, a decision was 
made that the only soljtion would be to remove the friable asbestos 

The School Board received the results of the samples in 
July 1979. Of the 216 total schools, 20 were found to have 
asbestos, ^ Generally , the asbestos is" located m the industrial, 
arts rooms anJ the boiler rooms. Twelve of the schools were 
found to have the hard cement l t ious type of asbestos insulation, 
which did not need to be treated. The Health Department determined 
that the asbestos in the eight remaining schools would have to 
be removed. 94 / To date the Prince George's County Schools 
have removed the asoestos from six schools and plans are being 
made for the removal of asbestos from the final two schools 
during the summer of 1931. 



94/ Initially there were nine schools from which asbestos was 

to oe removed from a total of 26 rooms, each measuring about 
1,200 square feet. One of the nine had asbestos in a single 
boiler room, and a decision was made not to remove the insulation. 
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The removal of asbestos fiom the eight schools in Prince 
George's County has boon costly. The County spent $33,000 
in the Suramer of 1979 , $90 , 000 in the Summer of 1980 , and 
$86 500 will be spent during the Su-^er of 1981, for a total 
of $259,500. Considering that under normal conditions vhe 
lifetime of a school is fifty years, $259,500 is a significant 
public burden in times of skyrocketing demands on taxpayers 
and greater scrutiny of public expenditures. The school 
district must take nonies originally intended for other 
school district programs to pay for the asbestos removal 
projects. 

The Doard of Education's first experience in 1979 with the 
removal of asbestos, led to a dispute between the board and 
the company selected. The board alleged that the removal 
was not performed in a safe and satisfactory manner. 

During the summer of 1980/ asbestos was removed from 
two additional schools by a different company. The cost 
was $10 per square foot for removal, plus $2.25 per square 
foot to finish the area after the asbestos was removed, 
for a total of $90,000. 95/ 



95/ Of the $90,000, $65,000 went toward removal and the 

remaining $25,000 for re-encapsul a t ion . Re-encapsulation 
adds approximately 33% to the cost of removing the asbestos. 
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This summer asbestos wLll be removed from the two re- 
maining asbestos insulated schools targeted for remedial 
action. The estimates for removing asbestos this simmer 
are $68,750 for Oxoi Hill 7r. High School and $i7,750 for 
Mar 1 3ethune Junior High School. A new thermal acoustical 
material will be installed at $4.00 per square foot to replace 
the asbestos" removed . Previously, a new covering having J 
no soundproof properties was simply applied to "finish off 
the room. This was inadequate because the machines used 
in the industrial arts rooms emit considerable noise. 



We visited three of the industrial arts rooms at Oxen 
Hill Junior High - Rooms 103, 101 and 100. The ceiling 
Insulation was gray, thick, porous and very friable. There 
were many areas where large sections of material had fallen 
or been broken off. One classic sight was that of a pencil 
which was apparently thrown, as if it were a dart, at the 
ceiling m Room 103. The impact of the pencil would be sufficient 
to cause the release of fibers into the air. There were also 
cracks that looked like students had dug or pried at the 
asbestos with a long handled broom. Our frank opinion is 
that when used on a ceiling, the very appearance' and characteristics 
of the material, is unfortunately such as to attract many 
school-aged individuals to scrape or gouge the material. 
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The condition of the boiler toom insulation was very 
friable. The asbestos insulation was barely clinging to a 
metal lath attached to the ceiling; we could see pieces of the 
sprayed insulation on the verge of falling off. Every week 
the floor is watered down by custodial personnel with a hosfe 
to remove the asbestos that has fallen. 

County records state that the sprayed asbestos used 
on the ceilings was "Asbestospray" furnished by the Spraycraft 
Corf..* Brooklyn, New York. 

E. Newton North High School , Newton, Mas sachusetts 
The $16 million four story Newton North High School 
constructed between 1970-1973 is a steel-framed structure. 
The specifications called for all steel beams, columns and 
metal decking to receive a direct-to-steel, sprayed-on fire- 
proofing raaterial containing asbestos fibers. £6/ As a result, 
Newton North contained approximately 400,000 square feet of 
sprayed-on asbestos. 97/ The records r-flect that the sprayed- 
asbestos material in tho high school became a matter of 
concern in 1972. As a result, some of the beams were boxed 



96/ Of the four floors at Newton North the top floor ceilings 
~~ had mineral wool sprayed on tne steel beams instead of 
asbestos. 

97/ The manufacturer of the asbestos material (CAFCO Blaze- 
— Shield D) is U,S. Mineral Products Co. of Stanhope, 
Virginia. 
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in by the general contr^tor during the winter of 1972-1973 
at a cost of about $50,000. This effort was stopped in lote 
August ot 1973 so that the school could open in September 
of that year. 

Initially, asbestos was used at Newton North because 

at tfiat time it «as: 1) recommended by the architect in the 

t 

specification^, 2) a popular product and was less OKpQnsive 
than mineral wo> 1 , and 3) believed to be a. good fire retardant 
material. , „ 

In July and November of 1973, air tests were taken 
by tne Commonwealth's Department of Labor and Industries, 
Division of Occupational Hygiene, Boston, Massachusetts. 
The testing was performed by phase contrast microscopy re- 
C0irmer3»d at that time by HIOSH and OSHA. The July test 
reveaicJ "very little contamination that can be directly 
attributable to asbestos was found at this time. A re- 
cor -ndat on is made nevertheless, that the beams sprayed 
with Blaze Shield D be boxed-in or contained in some way.,, £ 
At that time the air analysis results reflected 0.09 or 
less tiber particles (greater than 5 microns in length per 
milliliter of air). The November air analysis results reflected 
less than 0.5 asbestos fibers (greater than 5 microns in 
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length pet till 1 ll i t**r of <»ir) versu-» a maximum (at that time) 
CS.JA allowable concentration ot 5.0. £8/ In view of the 
public's concern anl the rc c<» •"irendat ion? , the goil was to 
box- in all the rer lining as^estoe covrt^ beams, c>l 'irons 
and metal roof decking dur in] the 1074 vacation period. 

On June 11 and 12, 197:, r epr esonta t i ves of the Skinner 
and Sherman Lab visited tfewton North for the purpose of 
reroovipa sanples of mdceriil :.*on 108 designated areas in * 
the school. The r e was great concern that the notors in the 
shops were causing asbestos to loosen and become airborne. 



08 / Leonard D. Pegnotto, Chief of Laboratory, Department 

of Labor and Industries, Division of Occupational Hygiene 
Boston, 'la-SdChus^tts in his Jls" 25, 1973 letter to Dr. 
Elkms, Assistant Superintend ->r business Services stated 
that even though Che test resul' hojed low counts, "there 
should be concern about asbei,to ber exposure over the 
long term. In time '-he firepr^ ig material will dry: some 
of it wil»l pulverize and be can.-d by ventilation into 
tru* room air." H was observed in their survey of Newton 
North that there were areas where steel beams are readily 
accessible to students "(boys' locker room 1213 and team 
room 2274). The ceilinjs in the \<orkshops and storage areas 
have several large bea.rs covered wHrtvasbestos. Overhead 
heacer-blower s found in the auto-mechanic an5 aoto-body 
shops when operating, create a heavy movement of air and 
produce dustiness in those rooms. The. bears in the cafeteria 



and the "Main Street" corridor are par 
wood ce l 1 ings/slat s . "In view of tne 
lung effects of asbestos, it is reco r ~ 



tially covered by 
adverse long-term 
-ndod that b^ams coverud 



with asoestos, Blaze Snield D, be contained m som^ way 



uch as the ^oys 1 
1 1 y access it ! e to 



Top priority should be given to areas 
looker rooT where the asbestos is reaJ 

the students. Next are the workshops and some of tne heavily 
use^ storage areas. Eventually all the asbestos s ojl'i 
be covered." 
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Dr. Nicholson and Dr. Selikoff looked over the situation, 
took sarrples, and made priority area recommendations. The 
shop areas and utility closets were boxed-in. 

In 197-1, at the request of Mayor Pann, $208,000 was 
expanded on remedial asbestos action at Newton North. Most 
of the funds ($193,000) were utilized to seal the regaining 
exposed asbestos (except above the wood slatted ceilings) 
and finish (tape and paint; the 1973 work. The remaining 
f-tmds were used for design ($5,000) and testing ($10,000) 
to determine the exact location of the asbestos fireproof ing 
mater ial • 

Dr. Charles Spooner, GCA Corporation, Bedford, Massachusetts, 
in his report of December 11, 1,979, entitled, "Anhlysu 
Bulk and Air Samples For Asbestos in the Newton No\th High 
School," stated that "a totiTl of 386 bulk samples wer^o taken 
from different locations throughout the school for the direct 
de termina t ion of the asbestos content. The bulk analyses 
were performed by polarized light microscopv recommended 
by EPA. Approximately 20 percent of the samples were devoid 
of asbestos; however, the mineral was found on all floors 
of the school at levels of concern from a health aspect." 

Dr. Spooner recommended that removal be carried out in 
"those areas chown only to contain asbestos that is not due 
to spacious contamination. Enclosure would be an acceptable 




alternative control neasure in areas which cannot.be vanda.'ized. 
The *action level* above which control measures are needed 
should be clarified with the U.S. E.p!a. and State authority. " 

Dr. Spooner stated that "(ejxposure of a school population 
to asbestos is needless and application of a workplace standard 
Is inappropriate. The fiber levels determined by air sampling 
are low? however, this type of analysis may be misleading 
since we are dealing with a low level chronic exposure of 
many years duration. A 4-hour air sample simply cannot 
be expected to reflect accurately the exposure integrated 
over a period of years." 

To date, approximately $600,000 has been expended on the Newton 
North asbestos abatement program. 99/ The State of Massachusetts 

99/ According to Allan Fraser, Building Commissioner of the 

' Newton Publ ic- Schools , Newton, Massachusetts, interviewed 
on April 9-10, 1981, .the actual costs of asbestos abatement 
at Newton North to date are as follows: * . 

$254,000 Boxing-in beams with asbestos areas and utility 
closets between 1972-1973. 

$ 25,000 Dr. Spooner's analysis of bulk and air samples 
and report (report done in December, 1979 
in support of work for Summer 1980). 

$ 5,000 7est;ng* during removal procest/quality control. 

$312,934 Removal of asbestos from Newton North. 

(Footnote 99/ continued on ndxt «flge.) 




granted Newtwn North approximately $125,000 which cane from 
a $2 million state gtont for schools with asbestos problems 
(p«r Legislative Asbestos Commission, State House, Boston, 
Massachusetts ) . 

^ Plans called for the rest of the asbestos to be removed 
in the summer of 1931, hot no money is budgeted for this be- 
cause of the November 4, 1980, state legislation which cut 
taxes fifteen percent., To accomplish the removal of the 
remaining 200,000 square feet of asbestos in Newton North, 
Seagull Environmental do. has submitted an estimate of $1.8 
mill ion. 



(Footnote 99/ continued.) 

$ 12,000 Disposal of asbestos (trucked in sealed cor.tainers 

to Halifax, Massachusetts - $22.00 per cubic yard). 

$ 14,161 Moving furniture, books, etc. (out and back into 
rooms ) . 

$ 1,000 Cleaning drapes. 

$ 500 Police overtime/secure building. 

$ 100 Printing bid specifications. 

$ 40 Advertising. , " 



CASE STUOY CONCLUSION 
The case studies have revealed tliati 1) ambient air 
testing often shows very lot exposure levels even in situations 
in which physical bulk sampling conf irms^ the presence of 
friable asbestos; 2) records kept by the school districts 
or in state archives can indicate the line of distribution 
of the asbestos, — architect, general contractor, manufacturer 
and type of asbestos used; and 3) due to the soft spongy 
r\ature of friable asbestos, students -are likely to damage 
it. Visual observation often confirms that asbestos has 
in fact broken away from ceilings. * 

The asbestos abatement programs have created considerable 
financial burdens and hardships fo^ school districts which 
have been exacerbated by cuts in school budgets. The funds 
expended to date at the three schools visited, total 
$715,800 to encapsulate, seal or remove friabl^ asbestos, 
with additional expenditures anticipated or believed necessary. 
In some cases, asbestos containing materials are remaining 
in schools because of financial constraints and competing 
priorities. 

From a legal standpoint, it appears that 1) friable 

i 

asbestos was installed in the schools in the absence 

of warning as to dangers, and ?) it is still possible to 

identify the manufacturer of the sprayod acbestos material. 
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LEGAL ISSUES 

SUMMARY OF DUTY, BREACH OF DUTY, 
INJURY AND LIMITATIONS ISSUES 

The liability issue concerns whether a school district, or 
the United States on a district's behalf, may recover the costs 
of detecting, containing or removing asbestos from schools. 
Asbestos Is a carcinogen and has been the cause of thousands of 
deaths In Industry due to Inhalation of asbestos fibers. 100 / 
The concern is that as a result of common occurrences, such as 
building vibrations due to equipment operation, friable asbestos 
releases fibers Into the air, and therefore constitutes a hazard 
to the health of students and school employees. 

This report focuses on legal as opposed to factual Issues — 
whether a cause of action for recovery can be stated on behalf pf 
a school district so as to survive a motion to dismiss. Even If 
that can be done, It would still be necessary for the school dis- 
trict to establish Its factual allegations at. trial In order to 
recover. This report discusses the legal Issues primarily In 
terms of the school districts, since the United States would stand 
in their shoes, for most purposes, under the terras of the Asbestos 
School Hazard Detection and Control~ACt^of-1980, — — 



100/ Commercial Union Insurance Companies, Environmental Issues 
Task Force, Asbestos -- A So cial Problem at 12-14 (May 12, 
1981) (estimates 67,000 cancers will be attributable to asbestos 
exposure per annum, "or about 17% of all cancers detected annually 
In the United States."). 
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In order for a school district to recover fro* asbestos 
raanufactuters the costs of removing or containing friable asbes- 
tos.' It will be necessary to establish that a defendant breached 
a dutV, which resulted in a legally cognUable injury to the 
>plalntiff. In this regard, contract and tort theories of liabi- 
lity were reviewed. As discussed below, few fact patterns will 
allow actions based on contract theories due to statute of limi- 
tation problems. Review of tort theories for addressing hazardous 
activities* and dangerous products were also explored, leading to 
focus on products liability theories and the theory of restitution. 

The proof required of a plaintiff seeking to 
recover for Injuries from an unsafe product 
is very largely the same, whether his cause 
of action rests upon negL'.gence, warranty, 
or strlct.liabillty In tort. 101/ - 

"(Tjhe'plalntlff v has the initial burden of establishing three 

things. The. first Is that he has been Injured by the product." 102/ 

"The second Is that the Injury occurred because the product was 

defective, unreasonably unsafe." 103/ "The third Is that the 

f defect existed when the product left the hands of the particular 

defendant." 104/ 

The purpose here Is to provide a very general outline of the 
elements common tb any potential theory of recovery. 

101/ Prosser, Law or Torts at 671 (4th ed. 1971). 
102 / Id. * 

103/ .-J4,.>£ .672. 
104/ Id. 
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A. Duty 

The predicate for an action rotated to asbestos in the schools 

is to establish that the defendant had a duty to the plaintiff. 

* M nanufaeturer or even a dcalet has a 

responsibility to the ultimate confer, 
based upon nothing more than the sufficient 
fact that he ha* so dealt with the goods 
that they are likely to come into the 
hands of another, and to do Kara if they 
are defective. 105 / 

This responsibility has become generally accepted since the 
manufacturer of a car with a defective wheel vas held liable for 
negligence to the ultimate purchaser, who was injured by the 
vehicle's collapse, in M acPherson v. Buick Motor Co. . 217. N. Y. 
382, JU^N.E. 1050 (1916). 

The asbestcjirnanufacturers, therefore, have been subject to 
dut? noCvtfj cau^se foreseeable harra to purchasers of their 
products, or t/ those in the vicinity "of the -product's probable 
* USe# This duty ls slrailar under the relevant theories of 

action. This Report reviews' restitution, and the products lia- 
bility theories of strict liability, negligence, and implied 
warranty. 

B. Breach of Duty 

To the extent that friable asbestos is dangerous, the danger 
appears to be "inseparable from a properly nade product of the 



105 / Id. at 642. 
106/ Id. at 662. 
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partic »r kind." 107/ However, the products may also have been 
improperly designed -- "[ajsbestos product manufacturers. say that 
such ihealch] problems have now been eliminated by binding asbes- 
tos into other materials or encapsulating it^sp chat the deadly 
fibers cannot escape." 108 / 

In Section I it was pointed out that asbestos has many impor- 
tant uses. However, a manufacturer, even of a useful, properly 
made product, ,aay still be held negligent for failing to test a 
product to discover dangerous propensities, pursuant to the stan- 
dard expected of an expert in the field, 109/ jor for failing to 
give adequate warnings of unreasonable dangers' which it knows, or 
should know, arise from the use of the product. 110/ 'The warning 
must be sufficient to protect third 'persons who may reasonably be 
expected tVcorae In contact with the product ana H e harmed by 
it." 111 / These duties to test and to warn appear to be the 
specif ic^uties making up the asbestos manufacturers' general duty 
to not C3use harm to the users of~f riabte~asbesros~ 

There appear to b<y two alternative resolutions of t H e breach 
of duty Issue. First, it may be determined' as a matter of law 
based on previous asbestos litigation that there clearly was a 
duty to warn of the dangers of friable asbestos used In the 



107 / See .Id. at 667. 

108 / , New York 'times , July 6, 1981 at D2. 
109 / j Prossor, Law of Torts at 644 (4th ed. 1971}. 
110 / ' Id. at 646-7. 
111 / Id. at 647. 
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schools. The only remaining issue would be thu factual one of , 
whether warnings -- if any --^ere adequate. Or, a court could 
hold that there is an unresolved foreseeability issue based on the 
difference In the risk caused by environmental exposure of students 
and school employees to friable asbestos, as contrasted to work- 
place exposures of factory workers and Insulation installers to 
asbestos. 112 / 

Vlt was pointed, out in Section IV that a pivotal asbestos 
liability case, Borel v. Fibreboard Paper Produces Corp. , 493 F.2d 
5.076, 1104 (5th Cir. 1973), cert , denied . 419 U.S. 869 (1974), 
determined that ail of the asbestos manufacturers involved In 
that case provided no warnings accompanying their products prior 
to 1964, and that the warnings several of them provided after that 
date were inadequate. In Section VI, it was po'ir.tea 5 out that the 
two defendant asbestos manufacturers who have responded to disco- 
very In school district litigation have admitted failure to test, 
and were unable to, show that warnings accompanied their products. , 
* In fact, fndustry documents summarized In Section IV show that 
leading asbestos manufacturers and the then-active Industry trade 
association the Asbestos Textile Institute -- actively sought 
to obscure data .linking occupational asbestos exposure to asbes- 
tos is and cance^ 



112/ Cf. Karjala v. Johns-Manville Products Corp ., 52J F.2d 155, 
T53 "(8tn cir. (upholding jury instruction under which 

Jury decided Issue uf whether known danftct to factory wurkers put 
manufacturer on notice of danger to insulation workers). 
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The asbestos manufacturers hart duties to test .and to warn if 
-the "harra" suffered by school districts, or threatened against the 
students and employees for which the school districts tire respon- 
sible, was or should have been foreseeable. 

Clearly', asbestos is a carcinogen. 113 / However, "products 
containing asbestos fibres have great utility in- an industrial 
society. . . . Asbestos-related cases provide the courts with 
a classic utility versus danger evaluation. ' 114 / 

Because asbestos products both have great utility but pose 
grave danger, Xl 5/ the court In Hardy v. John s-Manvi lie Sales Coro. 



has held "that ere only way for insulation products. wh Ich contained 
asbestos to escaf* th ? strict liability conclusion that the pro- 
ducts were unreasonably dangerous as marketed was for such products 
to have been markete\wi th an adequate warning.'* 116 / "The danger 
of the generic Ingredient Is the same Irrespective of the finished 
product. The degree of danger may v*ry with the f Inishcd^produci. 
"end, consequently, the dut>, to warn may vary." 1 17 / The count 
also held that the duty to warn of the danger posed by asbestos ' 

113 / See Section III, Infra , Reserve Mining Co. v. EPA, 514 F.2d 

VTl t 508 (8th Cirn975), moditied , 529 P. 2<I s l3T~i8th Cir. 
1976); Hardy v. Johns-Manvi 1 le Saxes Corp ., 509 F.Supp. 1353, 1354- 
55 (E.D. Tex. 1961) . Asbestos is treatecTas a toxic and hazardous 
substance under federal regulations. See 29 C.F.R. 1910.1001 (1980; 

114 / Hardy v. Johns-Manvllle Sales Corp. , supra . 509 F.Supp. at 



115 / id. at 1360. 

116 / Id. 

117/ Id. at U62. 
1 
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has already been established by prior decisions — by collateral 
estoppel, in the case of non-insulat i<pn products^a^j^ell as the 
Insulation products which were the subject of the first asbestos 
liability cases. 118/ However, "(t)he quest Ion Qf adequacy of a 
warning, if any was given, Is a jury Issue In the non-Insulation 
cases. M 119 / 

The conclusion Is that as a minimum the known danger of 
occupational exposures to asbestos fibers should have caused the 
manufacturers to test their friable or easily danaged products 
to deternlne whether they would emit fibers after Installation, 
thereby posing a hazard to consumers. 120 / If In fact 5 the asbes- 
tos products do emit fiberJ — and It appears that they do, as a 
result of common occurrences Including deterioration, maintenance 
activities and student contact — 121 / the duty to warn seeras 
plain. 

Accordingly, the duty to warn may be established In cases 
brought by or on behalf of school dir trices, either by way .f 

'118/ Id. 

i 

119 / Id . Collateral estoppel or "Issue preclusion" may now be 

used offensively as well as defensively, and "mutuality" of 
parties Is no longer required. See Parklane Hos ie ry Co . v. Shore, 
439 U.S. 322 (1979). The Circuits are not In accord as~to wEetTer 
federal col'^teral estoppel principles control successive federal 
diversity ac Ions. Compare Ae rojet-Ge n eral Corp . v. Askew , 511 
F.2d 710 (5th Clr.), cert , de nied , 423 U.S. 9uT7l975) Cfcdera" 
law) with S cmle« v. PsycKlattiTTnstltute , 575 F v 2d 922 (D.C. 
Cir. T97H)~(s"ta7e 1 ^ 

120 / Also, ttfere clearly is a risk of exposu e to workers during 
installation or removal of the products. 
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collateral estoppel as the result of previous litigation, or as 
a^ readily demonstrable factual proposition. it also appears ^. 
likely that the school .listr lets *will he able to estabi Ish failure 
to warn and failure to test* 

C t Injury, 

The first task of any products liability plaintiff is to 

prove hls^injury. 122 / This involves two aspects; ffrsr, the * 

factual existence of Injiity, and second, the issue of whether the 

injury Is one for which recovery nay be obtained. 

Factual K ature _o£ t he Injury . 

The presence of friable asbestos can and does result in the 
• f 
release of asbestos fibers, which <are carcinogenic, into the 

ambient air of schoolrooms . 123 / The Environmental Protection 

Agency estimates the prevailing concentration of asbestos in 

buildings having exposed friable asbestos-containing materials 

to be between 58 and 270 nanograms per 11 cubic meter, whereas the 

"ambient air is usually below 10 nanograms per cubic meter." 124 / 

On, the other hand, eveo»t£u>^ipper figure of 270 nanograms per 

cubic meter is extremely low in comparison to the occupational 

standard of 2 fibers per cubic centimeter 125 / which equates to 

60,000 nanograms per cubic meter. But, the OSilA standard itself 



122 / White h Simmers , Uni'forra Commercial Code . Section 9-1 at 
326 (2d ed. 1980). ' . w 

123 / See Sections V. and VI, supra . 

124/ 45 Fed. Reg. 61,966 at 61,969 (Sept. 17, 198QJ. 
125/ 29 C.F.K. 1910. 10pl (1980). 
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ha* been criticized by Che National Institute of Occupational 
Safety and Health as being "grossly ' inadequate" on the ground 
that there is no safe level of exposure to asbestos^* Furthermore . 
an occupational standard whi,ch has been compromised by taking 
economic considerations into account does not establish that low 
level environmental exposures are no # t ^rrpful. 126 / * 

The ,fact is "(t)here are many reports of cases (of mesothe- 
lioma, a rare form of cancer) following Short exposures a few 
weeks. Cases have followed exposure to dusty clothes in the 
home. M 12?/ At least one court has found that "mesothelioma may 
result /rott one exposure to asbestos dust or fibres." 128 / 

The contention* that in the absence of warning — which would 
allow the user to make an informed choice whether the utility of* 
the product outweighs its dangerous propensities, friable asbestos 
products causing a significantly higher than normal exposure to 
.airborne asbestos fibers are unreasonably unsafe, sounds reasonable 
In fact, ic has been held 38 a matter of law that "products placed 
in th^ stream of commerce containing asbestos are defective for 
the reason that the same are unreasonably dangerous to the consumer 
or user of the product." 129 / 



1267 See' text in Se,ction"V. at 55, nope 84, supra . 

*127 / J.C. Gilson. supra . Section III, note 38, at 400. 

\2&f yj!^ v ; Johns " ManvlIIe Sales Corp. . supra , 509 F.Supp. at 

129/ Mo oney v. Flbrc board Corp. / 485 F.Supp. 242, 250 (E.D. Tex 
1980). See a fs6~ lUruy ~v . Johns-M.mvill c Sales Corp. . 509 

_ footnote continued) 

- I * • * t 
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Al»o, Congreis has found that "the presence tn school build- 
ings of friable or easily damaged asbe % stos creates an unwarranted 
hazard to the health of the school children and /school employees 
who^re exposed to such mater It Is." 130 / ♦ 

This Report does not undertake to second-guess the Congress 
by attempting to resolve the Issue of whether friable asbestos 
products are hazardous to students and school employees. The 
courts may nJ<c the determination that the products are. hazardous 
either as a matter o. c law, by applying collateral estoppel, or 
by determining the disease relation of the product by resort to 
Judicial notice of adjudicative medical fact, pursuant to Federal 
Rules of Evidence 201(i,J(2), and (c). 131 / In the aU-rnatlve , * 
the Issue of Injury will be determined by juries or judges on the 
basis of expert scientific and medical evidence. It does appear 
clear that. It will be necessary to establish that the products as 
used are hazardou3, as a prerequisite to recovery.. % 

2. Legal Nature of the Injury 
Recovery for injuries caused by unreasonably unsafe products 
may be sought under the tort theories of strict liability and 
negligence, and the theory of Implied warranty. The recoveries 



"(Tootnote continued} 

F.Supp. 1353 (B,D. Tex. 1981); Flatt v. Johns-M anv llle Sales 
Corp.. 488 F.Supp. 836 (E.D. Tex. 1?80). But se_e X cCarty v. 
Johns-Manvllle Sales Corp. , 502 F.Supp. 335~(S71>. Miss. 1980).. 

130/ . 20 U.S.C. 3601(a)(6) (1980). 

131/ See Hardy v. Joh ns Manville Sales Corp ., supra . 509 F.Supp. 

at i:Hr2>63 ("Asbestos-related litigation is an appropriate 
candidate for collateral estoppel because It is a nass tort, a 
tort against a large (indefinable group of p«>ple by Industry."). 
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contcnplrtCcd by the Asbestos School Haz.n J holcclion and Control 
Act arc for the costs of detecting, containing or rL.nov/lng hazard- 
ous asbestos product There Is a critU.il Issue .is to the legal 
nature of the Injury. , 

(Wje use the terms "property dantgc" on the 
one hand and "economic loss ' on the other 
to describe different kinds of damages a 
plaintiff nay suffer. An action brought to 
recover damages -for inadequate value* costs 
of repair, and replacement of defective goods 
or consequent loss of profits is one for "eco- 
nomic loss." Property dao^e, on the other 
hand,* Is the Restatement 's "physical harm . . . 
to (user's J property. " If one purchases a 
new truck and finds that the radiator has to 
be replaced at a cost of $300. he vould suf- 
fer an economic loss of at least $300 rather 
than property damage . . • Of course, border- 
"line cases can arise that do not fit comfor- 
tably in either the property damage or the 
economic loss category. 132 / 

V 

In general, a majority of courts deciding the issue have held 

that unlike damages for personal injury or physical property 

damage, economic loss is not recoverable in a products liability 

action -- vhuthar founded on strict liability, negligence, or 
i 

implied warranty* Theye is, however, a division of opinion, and 
the more persuasive decisions discussing the issue have allowed 
recovery^of economic loss if it is caused by a hazardous product;, 
or if it results from a tort "independent" of the sale of a defec- 
tive product such as failure to warn. 

Acco* dSrf)gly , it will be necessary for the school districts to 
either establish that economic loss is recoverable here, or that 



132/ White h Sircscrs. Uniform Conrac'rcial Co de, Section 11-4 at 
405 (2d e«J. 1980)"; 
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the render ir of school buildings unsafe, together with the need 

to physically tear away asbestos products from the buildings, 

constitutes physical damage to propaity. There is a dearth of 

authority on this latter Issue.' 133/ 

.r o 

Because of the Importance of the "economic loss" Issue,' and 

o 

because It Is a legal Issue with which the Department can address 
In a general report of this kind, the economic loss Issue Is dls- 
•*« K j cussed In the next section of this Report. 

D. Statutes of Limitation — — a 

Since the Environmental Protection Agency banned the spraying 
of taater ials^contalnlng more than one percent asbestos In 1973, 
most of the situations with which we are concerned stem from the 
installation of asbestos prior to that. date. > 134 / 

Accordingly, the various state statutes of limitation present 
obvious obstacles to the successful recovery of abatement costs 
through'1'ltlgatlon. Statutes of limitation may serve to bar an 
action even though all of the elements just discussed which would 
otherwise allow recovery exist. ■ In almost all cases, the time 
period elapsed since Installation of the asue^tos will be longer 
than the period allowed for br lnglng_actions under the applicable 
— srtfftate or^TraTtation. The critical Issue, then, Is when will 



133 / Sec discussion of Arizon a v. Cook Paint & Varnish Co., 391 
FTSupp. 962 (D. ArTTTT¥75), aTTTT 541 F.2<TTZrT$tn" Clr. 
1976), cert , denied . 430 U.S. 915 (1^7777 at 113. infra . 

134 / See '38 Fed. Reg. 8,820 (1973). However, the regulations 
allowed spraying for decorative a-j opposed to insulation 
pulses until 19,78. See 43 Kcd. Reg. 26,372 (1978). 
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the cause of action be viewed to have accrued, so as to commence 
the running of t he statute of limitation? 

Restitution is an especially attractive remedy Decau~3~e r ~there — 
is authority holding that the performance of one's duty to the 
public by another creates a contract Implied in law, with the 
limitation period running from the comparatively late date on 
which the duty is Jinally performed. Products' liability claims 
under str.'ipt liability, negligence, or implied warranty theories 
are the primary alternative or additional claims to an action 
seeking restitution. 

In contrast to products liability tort claims, products 
liability contractual claims, such as breach of implied warranty 
of fitness or merchantability, may be clearly barred by applicable 
statutes of limitation. Even though contractual limitation periods 
are often longer than tort limitation periods, they also often 
commence at the time of delivery rather than the later date of 
"manifestation" of injury. 135 / 

In tort cases, however, many courts have adopted a Manifes- 
tation rul*, providing that the governing tort statute of Imita- 
tion does not start running until the injury manifests itself. 
See , c.% . , Insurance Co. of North America v. Forty-Elftht Insula - 
tions, Inc. , 633! F. 2d 1212, 1220 n.13 (6th Cir. 1980;, (personal 



135 / See U.C.C. $2-725 (1976). The U.C.C., it must be noted, 
may not be applicable becauso sprayed asbestos, to be a 
sale of goods within the meaning of the U.C.C, must, since it 
is attached to realty, be capable of severance "without material 
harm thereto" and n»:st have been movable at the time of identi- 
fication to the conttact. U.C.C. 552-105, 2-107 (1976). 
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Injuries). As an example. In Rosenatt v. CitjL^New Hrunswick , 
51 N.J . 130, 238 A. 2d 169 (1968), the defendant manufacturer sold 
a water meter to a city in 1942, which In turn installed the moter 
-*t>-o4aaaci£fls horce In 1950. The met er broke In 1964. causing 

damage to the plaintiff's property. The Court nW^t«t-thc-^i^ 

year statute of limitation for tortious injury to property started 
runnlng.at the time the meter broke because there was no cause <rf 
action prior to that time. Even in the case of contractual theo- 
ries, statutes of limitation may not always prove to be Insur- ^ 
mountable. See Sojithgate Cnm»m.nirv School District v. West Side 
Constr. Co. . 399 Mich. 72. 247 N.W.2d 884 (1976) (consume! school 
district not In privity with manufacturer of defective floor tiles). 

The United States could sue In federal court pursuant to 28 
O.S.C. 1345 (1976). School districts could sue either In state 
court, or federal court If the grounds for diversity jurisdiction 
were met. See 28 U.S.C. 1332 (1976). A six-year statute of limi- 
tation Is provided with respect to federal actions on contracts. 
28 U.S.C. 2415(a) (1976), and a three-year period applies to 
federal actions on torts. 28 U.S.C. 2415(b) (1976). All periods 
In which "facts material to the right of action are not known and 
reasonably could not be knottfi by an official of the United States 
charged with the responsibility to act In the circumstances" are 
excluded from the limitation period. 23 U.S.C. 2416(c) (1976). 
The United States would seemingly be in a very favorable position 
under the federal limitation pericds. But, if the action Is 
"derivative" - and a strong case can be made that anWi ion to 
recover "on behalf of a school district is derivative -- the 
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assignment of the caiwo of action to the United States must take 
place prior to the running of the applicable state limitation 
period, for the federal right of action to survive. 136/ 

Accordingly, it is likely that the issues posed by governing 
state statutes of limitation are as important to the United States 
-i n-thls^sltua LiQn_a s^hcy are to the^ scho^Hr^r Xj wlll ' 



generally.be necessary, then, to successfully state a claim 
either for restitution or for a tort, and to establish a compara- 
tively recent "accrual" date. 

CONCLUSION 

From the analysis which follows. It may be concluded that 
restitution U the preferred cause of action, and that strict 
liability and negligence, predicated on failure to warn and 
failure to test, also are viable theories of recovery. There Is 
room for optimism on the statute of limitation Issue based on the 
fact that rhe dangers of 'friable asbestos have only recently been 
brought to the attention of" the government and the public. The 
manufacturers still contend that their products are not dangerous. 
Thus, actions may still be timely despite the passage of time 
Involved, under restitution, "discovery," and "manifestation" 
statute of limitation principles. 
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X. ECONOMIC LOSS AS A COMPENSABLK INJURY 

A . The Economic Loss Issue 

The economic less issue is rai3ed by .Che fact that an action 

for restitution to recover the costs of removing and replacing 

asbestos in the schools has the characteristics of a products 

liability action. The allegation would be that friable asbestos, 

t 

by reascn of being a carcinogen, Is defective, creating a hazardous 
condition requiring removal. If removed prior to causing death 
or physical injury, the actual injury is characterized in products 
liability jurisprudence as "economic loss." There is a body of 
case law to the effect that "economic loss" is not recoverable in 
a product,' liability action absent the existence of an express 
warranty. 

A succescful products liability suit offers 
an Injured individual three potential forms 
of recovery: (1) "personal" damages, which 
compensate for bodily^harra; (2) "property" 
damages, which compensate for injury to 
property other than the defective product; ^ ' 
and (3) "economic" damages, of whic'i "direct" 
compensate far harm to the defective product 
Itself and "consequential" for harm to busi- 
ness expectations, such as profits and good 
will. Presently, the majority of courts 
allow recovery for personal and property 
damages under the theory of strict liability 
ii> tort, but limit recovery for "economic" 
'loss to cases Involving breach of an express 
warranty. 137 / f 

Also, even if*2n implied warranty action to recover economic loss 

is allowed, the contract statute of limitation, which usually 



137/ Note, Ec onom ic Lo sses and St r i c t_Ptt^ducj tsJkiStiA 1 1 y_j__ _A 

Record ortiTaTcfnl C o nTti s To n ~TTe c w e e n_ jTpnj^r a c t__an <[ Jy rt , 

54 NOT Kb |},V?K"UlfYfcK*l"lH "(lV/&> . ~~ " 
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-arC5 running at time of delivery, will 'erve to bar recovery 
unless recovery Is allowed, an a tort f.heory which usually 
Involves more favorable cause of action acctual rules.. 

The problem Is. Illustrated by the decision In Jones & Laup.hlln 
S teel Corp. v. Johns-Manvi lie Sales Corp. , 626 F.2d 280 (3d Cir. 
1980). Johns-Manvllle supplied products for a rcjf, and also 
supervised construction of the roof, for Jones & Laughlin. Even- 
tually, the roof began to crack, allowing water to leak through. 138 / 
Ultimately, Jones fit Laughlin repaired and replaced portions of the 
roof, and filed a corap.lalnt to recover its losses. Recovery was* 
sought or several theories, some of which were founded in tort, 
including strict liability, and others which were foMnded in 
contract, including breach of express and implied warranties. 
Although the Supreme Court of Illinois had not yet addressed the 
question of whether economic losses are recoverable under tort 
theories of liability, the federal court concluded (in the. diver- 
sity case) sed on Intermediate Illinois decisions and "a large 
majority of courts," that "economic losses are not recoverable 
under claims sounding in tort law." 626 F.2d at 287. "The 
extension of strict liability to cover economic losses In effect 
jWould make a manufacturer the guarantor that all of Its products 
would continue to perform satisfactorily throughout their reason- 
ably productive life." 626 ? .2d at 289. Accordingly, the court 
held that Jonos & Laughlin did not state valid causes of action 

13b/ Although asbestos was used in the roof, no ,il legations were 
aauV oC a hazardous condition. 
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for either strict liability or negligence. . The court also held 
that even if the contract were subject to the U.C.C.. delivery 



which the suit commenced, so that the U.C.C. contractual theories 

were barred by the statute of limitations. 

Although" today's decision may appear to be 
somewhat harsh, we are confident that it is 
the result required by Illinois law. The 
record establishes that the roof purchased ' • 
by Jones & Laugh lin was unsuitable for the 
weather conditions to which it was subject. , 
The unsuitabillty or the failure of the roof 
to perform as anticipated by the parties does 
not give rise to a cause of action based on 
Illinois tort law. While it would appear 
that Jones & Laughlin did have a colorable 
breach of warranty claim under the UCC 
(assuming arguendo that the contract involved 
the sale of goods), the company did not file 
such a claim within the time limits specified 
by the Illinois statute *,f limitation. J . . 
Whatever the inequities may be, under the 
circumstances, Jones & Laugh lin simply no 
longer has a legally actionable claim for » t 
relief. 626 F.2d at 293. 139 / 

There are two conflicting landmark opinions on the issue of 

whether recovery for economic losses may be had in tort. 140 / In 

Santor v. A & M Karagheuslan, Inc. , 44 N.J. 52, 207 A.2d 305 



139 / jin contrast, an intermediate Illinois state appellate court 

has since held that recovery of economic losses may be -had — 
under the tort theory of strict liability, In Moorman Mffl. Co. v. 
National Tank Co. , 92 Ill.App.3d 136, 414 N.E.2d 1302 (1980). The 
court Held the U.C.C. remedies dfcd not preclude tort remedies 
because they were only designed for trensactlons involving parties 
in "roughly equal bargaining positions." In that case, the court 
reveried a trial Court's dismissal of tort claims seeking to 
recover damages as a result of cracks appearing, in 1977, in 
storage tanks which had been delivered in 1966. The action was 
fll#d in 1978, twelve years affcr delivery. 

140 / See Jono s & l.am > hlln Steel Corp. v. Johns-Manvi He Sales 



of the r&of occurred more than four years prior to the date on 
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(1965), che Supreme Court of New Jersey held that the plaintiff 

could G.«*int«iin a breach of implied warranty claim directly against 

the nanufact jrer, even though there wa$ no privity between the 

parties.- The case concerned unsightly lines which began to appear 

in carpeting several months after it was installed. In dicta, the 

court said that the plaintiff also had a cause of action for strict 

liability in tort. 

(W]hen the manufacturer presents his goods to 
the public for sale he accompanies them with 
a representation chat they are suitable and <? 
safe for the intended use. . . . The obliga- 
, tion of the manufacturer thus becomes what in 

a m justice it ought to be -* an enterprise lia- 

bility, and one which should not depend upon 
the intricacies of the law of sales. The 
purpose of such liability is to ensure that 
the cost of injuries or damage, either to the 
goods sold or to other property, resulting 
from defective products, is borne by the 
makers of the products who put them in the 
channels o£ trade, rather than by the injured 
Or damaged persons who ordinarily are power- 
less to protect themselves. 1^1/ „ 

Severdl»months after the decision in Santor , the California 
Supreme Court expressly, also in dicta, adopted a contrary posi- 
tion, in Seely V. White Motor Co. . 63 Cal.2d 9, 403 P. 2d 145 (1965) 
The plaintiff sued, claiming breach of express warranty and also 
strict tort liability, for damages for the repair of a defective 
truck, the purchase price, and lost profits resulting from the 
unsuicabi lity of the truck for nq^al use. The California Supreme 
Court affirmed the judgment for^the plaintiff on the theory of 



141/ 207 A. 2d at 311-12. 
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bteach of express warranty, but In dicta, rejected the strict 

liability theory. . * 

The distinction that the law has drawn between 
tort recovery for physical Injur lej and 
war r^nty recovery Cor economic loss Is not 
arbitrary and docs not rest on the "luck" of 
one plalnti.CC In havln<; an aceldent causing 
physical Injury. The distinction rests, 
rather, on an understanding of -the natuje of 
the responsibility a raanufactuver roust iH&Jor- 
" take distributing his products. He can 
appropriately be held liable for physical % 
Injuries caused by defects by requiring his 
goods to raatch a standard of safety derincd 
in terras of conditions chat create unreason- 
able risks of harm. He cannot be held for 
the level of performance of his products In 
the consumer's business unless he agrees 
* that the product wa§ designed to nwet the 

consumers demands. A consumer should not be 
charged at the will of. the manufacturer with 
bearing the risk of physical Injury when he 
buys a product on the market. He can, however, 
be fairly -charged with the risk that the pro- 
duct will not raatch his economic expectations 
unless the manufacturer agrees that It will. 
Even in actions for negligence, a manufacturer's 
liability Is limited to damages for physical 
Injuries and there Is no recovery for economic 
loss alone. 403 P. 2d at 151-52. 

A majority or courts deciding the issue have slnpe followed* 

Seely . 142/ A minority of courts hatfe followed Sa ntor . 143 / :!any 

articles have been written on the issue. 144 / 



142/ See Postta^e Assoc. v. Eastma n Koda k Co. . 537 F.2d 751 (3d 
CTr.~T97D7 (TennsyTvanla Faw, strlct"ITabiilty) ; Fr.^1201^ 

(footnote coni muea) 

143/ See Galnous v. Cessn a Ai rcr aft 491 F.Sur/p. 1345 d'J.D. 

CaT . T?8"uTTGe o r g faTa w . strict Tiab 1 1 i t y ) ; Mead C orp. v . 

(footnote cone Fnuod) 

144 / See Frumer. Products Liab ility , $16A(4)(k) tl c 3B-180 to 

TB-187; Note, ivcon o"m fc Losses and S tr ie t JPro^iucLs J.s^ahi 11 cv^ 
' ^ (footnote* "co idirlvietf) 
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addition, sorae courts have allowed recovery of economic 
loss in specific situations, while recognizing the Seel£ result 

"JTootnote 142 continued) 

Broadcast im» Cor p. v. RCA,Corp. , 481 F.2d 781 (5th Cir. 1973) 
(Texas law, strict Uab iTityT. Bright v. Goodyear Tire t, Rubber 
Co.. 463 F.2d 240 (9th Cir. VJfTTTcHii roFnTT ^la^TTn'tclTirio'nTror 
reckless tort); Southwest For est Ind us., r~<*. v. Wostinrhouse 

9°r p ;- u22 ^^<yrxT*nrri7.^ 

902, (T9/0J (Arizona law, s&nct llabilityj; FfTdTand Foiru, Inc. 

v. Letts Indus., Inc.. 395 F.Supp. 506 (N.D. XE^ri^7S)~lJ^ 

law, scrictiia&iiity); Arizona v. Cook Faint & Varnish Co., 391 
F.Supp. 962 (D. Ariz. 1975)T *?f 'd.^r.^Zo ^TT^th cir. 1976), 
cert, deiiicd. 430 U.S. 915 (l977T(undcr law of Arizona. Califor- 
nia, Hawaii, Texas, or Alaska economic loss not recoverable in 
Strict liability acrlon); Coolcv.v. Salopian I nd us. L td., 383 
F^Supp. 1114 (D. S.t. 1974) fSouth Carolina laTT'lTFrTciTl lahi Uty) . 
Noel Transfer & Pac k age Delivery Serv., T n c. v. General M otors 
Cor^, J41 F.Supp. 968 (D. illnn. 1972), Cfark v . ITTcerYf^c ronal 
Harvester Co.. 99 Idaho 326, 581 P. 2d 78^X^78) (negligcn TeTT 
Morrow v. New Moon Ho mos, Inc. , 548 P. 2d 279 (Alaska 1970) (strict 

ii35Hi cy) ! — ^ff^ Y Honcs :. 1|I C * v - Shive rs. 557 S.W.2d 77 (Tex. 
19/7) (strlctuabjlity) ; HawKlns Cons tr. To. v. Matthews Co. 
In^, 190 Neb. 546, 209 N.ir73"T3^TR/37^rlccnnunmTcl^ 
Price v - g atlln , 241 Or. 315, 405 P. 2d 502 (1965) (strict liabl- 
Itc y>> v> Anerlcan MotorsjTorn. . 3 Ohio St. 2d 132, 209 

N.t.2d 5»3 (1965~(nc^Ur.enccT; Altr c d N. Kep i in & Co. v. Chrysler 

Corj^, 49 Ill.App.3cl 194, 164 N.ETTTTOO ( l9>7,Tnegligence7r^ 

Long v. Jim Letts jld s nrobl l e . Inc. . 135 Ga.App. 293, 21°7 S.E.2d 
5uZ(1975) (negligence); Bea uc harap v. Wils on, 21 Ariz.App. 14, 
515 P. 2d 41 (19/3) (strict llarTTTity) , AntKonv v. Kels ev-Haves Co., 
25 Cal.App.3d 442, 102 Cal.Rptr. 113 ( l^TTTs'tr ict llabi IT ty1?H<r 
negligence); Rhode s P harraacal Co. v. Continental Can Co. , 72 111. 
App.2d 362. 2TffTr."E.2d 72b (1966), Sioux City Community School 
UQOtnote continued) 

( f o^nbTe~T.t -J c o n 1 1 rnJStf )^r— -rrrr^r 

Allendale Mnt. Ins. Co., 465 F .$ xx^T^TliTTTrrVhxa^^X -COhlo 1 a 

— .. - ' , 87 Wash.2T 584, 

La Crosse v. Schu- 



7 ~ 7 .". ' ' ' " - ~t * j i7T7 I ^-Wilij^ 

strict iiapility), gorg v. General Motor s Corp., 87 Wash. 2^1 584, 
555 P. 2d 818 ( 1976)(strict liability), CuToT La Crosse v. Schu- 
bert, SchroecY r h Assoc., Inc. . 72 Wis. 2T~3» , "240-ft7.77ZT"124 7T976) 
(strict liability), lac^no v. Anderson Concrete Co rp. , 42 Ohio St. 2 
) (footnote continued) 

(footnote 144 continued) - t 

ft. fi9 . c 9 rcj l jMd * c * a * Confusio n Betw een Contract and Tort. 54 NOTRE 
PaTOTUwyek ii8 (irarJTTnTSst^Ti^ ^ Product 
E conomic Loss Cases . 29 MERGER L. R~KV. 4$7~( 14/8) . Note, 'Pr JH ucts 
L i a hi 1 1 1 y 1 h u _M tn u f a c t ur e r * s Rrsoons ibi 1 iry for l.conomc Loss" - ^- 
Anothcr Luul , <T ^LTiiTr^lU^Tr^ - .Hn^uTJsT" 

(footnote continued) 
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as * g-meral rule. In Cloud v. Kit Mfg. Co, . $63 P. 2d 348 (Alaska 
1977), the Alaska Supreme Court allowed recovery for damage to a 
mobile home destroyed by fire, under strict liabilityin tort. 
The court held that sudden and calamitous property damage is u 
recoverable under tort theory, whereas deterioration, internal 
.breakage, and depreciation are economic losses for which recovery ^ 
is not allowed in strict liability. , 

In Signal Oil & Gas Co. v. Universal Oil Products . 572 S.W.2d - 
320 (Tex* 1978), the Supreme Court of Texas held that econorai^ 
loss is compensable in strict liability where there is collateral 
. property damage In addition to damage to the product itself, artd ( 
that in such cases, damage to the product itself may alfo be 
recovered *s Ijart of the property damage. 

The primary concern of the courts following the Seely deci- 
sion has been the fear that recognition of a strict liability 

(footnote 142 continued) 

District v. International Telephone and Telegraph Corp_._ , 461 
F.Supp. 662 (N.D. Iowa 1973): Kussel v. Ford Motor Co. . 281 Or. 
587, 575 P.'2d 1383 (1978); Plalnwell Paper Co. . inc. v. Pram, 
Inc. . 430 F.Supp. 1386 (W.D. Pa. 1977). 

(footnote* 143 continued) ■ * , * 

88. 326 N.E.2d 267 (1975) (strict liability); HllRel v. General 
Mot ors Corp. . 19C Colo. 57. 544 P. 2d 983 (1975) (strict liability); 
Cova v. HarTe? Davidson Motor Co. . 26 Mlch.App. 602. 182 N.W.2d 800 
71570). 

.'(footnote 144 continued) 
' " The Citadel Stands*- The Recove ry of Economic Loss In American 

Products T TabTl icy . 27 CaSiS iMS'l'l kKs. L. kt-v. 6<W {1977). Note . 
"""~lte covert of di rect Economic Loss* The U nanswered Q uestlonsof 

Ohio Products L labl lltyTaw . *27 CASOEST. MS. L. rSvT 653 (1977) ; 

Note. ProductsnCl^oTlltv Expandin g the Pro^c^ Damage Exception 

In Pure~E5onomlc Loss Cases. 54 CfflCACO-KgEr L. kgVT^963, (1977); 



theory cf recovery in tort would conflict with the U.C.C. whi-ch 
has been *1ooted by statute in most states* "Inasmuch a*/ the 
doctrine of strict liability does not permit a manufacturer to 
limit its liability through the use of a waiver or a limited t 
warranty, importation of strict liability into the economic loss 
area would effectively supersede $2-316 of the U.C.C." 145 / 
" [T]he legislatures of nearly every state in the Union, have 
adopted the UCC which carefully and painstakingly sets forth the 
rights between parties in k sales transaction with regard to 
economic loss. This Court, in the common law evolution of the 
tort law of thU state, must recogn ize the legislature's action 
in ttjis area of commercial lawVand should accommodate when possible 
the evolutior of tort law with tHe principles laid down in the 
U.C.C." 146/ . \ 

'It should be emphasized that some courts allow recovery Tor 
economic loss in negligence, even though they do not do so in 
st *ct liability, on the ground that negligence is grounded on 
fault, so that it falls within traditional tort rules and does 
not conflict with "the statutory system of nonfault recovery under 
the Uniform Commercial Code." 147 / 



145/ Jones & Lau*hlin Steel Corp, v. Johns-Manvl 1 le Sales Corp. . 
supra . 626 F.2d at 289. 

146/ Clark v. International Harvester Co. , 99 Idaho 326, 581 P. 2d 
, 7B7T793 (l97B). ] 

147 / Western Seed Production Corp. v. Campbell . 2 50 Or.. 262. 

442 P. 2d 215, 218 (1966J. See also aerg~ v. Genera 1 ! Motors 
Corp . . 87 Wash. 2d 584. 555 P. 2d 8l1T7l?7o7. " lability Hones, lncT " 
vTShivers. 557 S.W.2d 77 (Tex. 1977). 
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In situations nor governed by the U.C»C. such as sales of 
realty (tee U.C.C. $$2-105. 2-107), a number of courts have felt 
free to reach a contrary conclusion. ,In Patltuccl v. Drellch . 
153 N.J. Super. 177, 379 A.7,d 297 (1977). the court hel<i that the 
buyer of a hoae with an Inadequate sewer system had m cause of^ 
action for strict liability In tort. A "system which places raw 
effluent upon the surface of the yard of a dwelling house Is 'In 
a defective condition unreasonably dangerous to the user or 
consumer. ,H 379 A. 2d at 299. Slallar decisions Include Tavares 
v. Horatman . 542 P. 2d 1275 (Wyo. 1975> (negligent design and 
construction), and particularly significant, since they are deci- 
sions by California courts after Secly . U.S. Financial v. Sullivan r 
37 Cal.App.3d 5, 112 Cal.Rptr. 18 (1974) (foundation failure); and 
Krlegler v. Elchler Homes, Inc. . 269 Cal.An?.2d 224 (1969) <fallure 
of a radiant heating system). ' 

Thus. If the U.C.C. Is not applicable here, the Scely ratio- 
nale of resolving conflict between U.C.C. statutory policies and 
tort common law policies In favor of the U. f C.C, Is not present. 
The U.C.C. day not be applicable for several reasons Inability 
"to easily sever the product from realty, 148 / absence of privity 
between' school districts and 'manufacturer , 149/ or completion of 
the sales 'transaction prior to adoption of the U.C.C. 



148/ See note 135, suprt . 

149/ See South gate Community Sch ool Dl'strlcc v. We st S 

— 1 c§Hs tr. eS. . m Mich. n t 24; u.u.u m {vswn 
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B, The Bconoalc Lost Caused By Asbestos School Hazards Should 
Be Characterized as a Tortious Injury 

The Majority rule set forth In Seely appears correct with 

respect to most Situations Involving recovery for economic loss" 

not, Involving hazardous products . The principle at stake In such 

cases does appear to Involve the difference between bargaining* 

expectations, and what is actually obtained from the bargain, and 

is traditionally a natter of contract rather than tort law. How- 

ever, where the defective product poses a hazard, the actual 

injury is not only a defeat of contractual expectations but also 

'the creation of a tortious hazard. ISO / If the schools were 

replacing asbestos because it had become unsightly, ojr was falling 

from the ceilings, the ipjury would appear -correctly characterized 

as a loss of bsrgalned-for expectations. In fac\, ' tie sole reason 

for removal of the asbestos is that 'school authorities are 

concerned that inaction may result in death or injury to the 

students and employees for whom they are^ responsible. Furthermore. 

a ^lassie public nuisance situation would seem to be presented. 151 / 

k c 

Students are required by lawto attend school and schools are 
public facilities. Analogies to unsafe dams, or obstructions to 

roads or navigable waterways, would not appear misplaced. ^ 

■a 



ISO / Generally, one may plead both tort and contract claims 

arising from the same transaction, even Chough different * 
limitation statutes apply to the separate claims. E,g , . Triangle 
Underwr it ers, Inc. v. Ho neyw ell » Inc., 604 F.2d 7377 /43-44 (2d 
Cir. 1779). 

151/ A public nuisance includes conduct which "involves a signi- 
ficant interference with the public health, the public 
safety, the public peace, the public comfort or tho public con- 
venience." Restatement (Second) of Torts , 5821(b) (1979). * 
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♦ ; * In TWA v. Curtlss Wrltht Corp.. 148 *.Y.S.2d 284 (Sup. Ct. 
1955^ aff'd j wlthout opinion . 153 N.Y.S.2d.546 (App. Div., 1st 
Dept. 1956% preceding both Sentor^end Seely . a New York trial 
Court held.ttaat though negligence defective engines on s Jet 
,«irplane »ey ^ndanger another, ( there 1« no actionable wrong 
if.' the -danger la averted* The court .squarely held that the 
purchaaer^ reaedy la for breach of 'warranty unleaa and until an 
accident occurs. It can be argued that the TWA - declalon la wrong 
in ;this context. It can be contended that the declalon la unde- 
alrable from a public policy a tandpolnt,* because It way dlacourage 
responsible parttea from seeking to alleviate dangerous conditions 
prior to 'the, occurrence of desths or injuries. 152/ 

If) snother case, preceding San tor and Seely . the Fifth Cir- 
cuit Court of Appeala^ applying Texaa law without citing the TWA 
decision , case to a^contrary conclusion. In Gladlola Biscuit Co. 
v. S outhern > Ice Co. . 267 F.2d 138 <5th Cir. 1959), the court 
.allowed s biscuit manufacturer to recover against an ice manufac- 
turer its coata of destroying biscuits containing glass nixed in 



with the ice furnished by the defendant, on a atrict* liability 
theory.. "Otherwlee, while an injured biacuit eater night have 
hla reaedy ♦ ♦ ♦ the physical harm which Texas seeks to prevent 
would hsve irretrievsbly occur red ♦ " Id. at 140 • 

The Gladlola result seems more consistent with the policies 
underlying strict liability, because it encourages the abatement 
of hazardous conditions. 



152) ilote, Econonlc Loss In Products Liability Jurisprudence , 
66 COLUM. L. REV. -917, 951 (1966). 0 
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Section 402A of che Restatement (Second) of Torts (1965) 
states that "(o]ne who sells any product in a defective condition 
unreasonably dangerous to the user or consumer or to his property 
is subject to liability for physical harm thereby caused to the 
ultimate user or consumer, or to his property. 11 Allegedly, if 
the asbestos were left in the schools, the result will cause and 
nay already be causing, physical harm to users of the schools. 
That should clearly create a cause of action for strict liability 
in tort. If, however, the school district at considerable expense 
abates the hazard by removing the asbestos, it can be contended 
* that the M wrong M has not been suddenly transformed from a tortious 
Injury to a contractual Injury. While there nay not have beeiv 
a tortious physical personal injury, there remains the tortious 
creation of a hazardous condition necessitating remedial measures 
to avoid harm, so that the expense of abatement may fairly be 
argued to constitute a tortious injury. 

Several commentators have contended that there should be an 
exception to the majority rule denying recovery for economic losses 
in strict liability, where the loss results from the hazardous 
nature of the defective product. The manufacturer of a dangerous 
product even though ..injury has not yet occurred, breaches the 
same „'/ that underlies liability in personal injury cases, which 
in both situations is based on the policy of encouraging the manu- 
facture of safe products. 153 / 



153 / Apel, Strict Liability; Recovery of Economic Loss . 13 IDAHO 

L. REV. 29, 49 (1976); RLbstein, Gu idelines fo r Deciding 
Product Economic Loss Cases , 29 MERCER L. REV. 4$»TT3o7jr0"l (1978). 
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The courts of England have allowed recovery In tort for 

economic losses resulting from hazardous products* Lord Denning, 

*K*R*. stated in Put ton v. Bognor Regis United Building Co. : 154/ 

Counsel for the council submitted that the 
liability of the council would, in any case, 
be limited to those who suffered bodily harm; 
and did not extend to those, who only suffered 
economic loss. He. suggested, therefore, that 
although the council might be liable if the 
ceiling fell down and injured a visitor, they 
would not' be liable simply because the house 
was diminished in value. . . • 

I cannot accept this submission. The 
damage done here was not solely economic loss* 
It was physical damage to the house* If coun- 
sel's submission were right, it would mean 
-that, if the inspector negligently passes the 
house as properly built and it collapses and 
injures a person,, the council are liable; 
but, if the owner discovers the defect in 
time to repair. 'it — and he does" repair it — 
the council are not liable. That is an 
* impossible distinction. They 1 are liable in 

either case. I would say the same about the 
manufacturer of an J article. If he makes it 
negligently, with a latent defect (so that it 
breaks to pieces and Injures someone), he is 
undoubtedly liable. Suppose that the defect 
is discovered in time to prevent the injury. 
Surely he is liable for the cost of repair. 

In Rivtow Marine Ltd. v. Washington Iron Works . 155 / tUe 

Supreme Court of Canada held that economic loss could be recovered 

in negligence, if it results from "failure to warn" or other tort 

"independent" from the contract of sale. In other words, in Canada 



154/ [1972] 1 Q.B. 373. [1972J 1 All E.R. 462. '474 (C*A.). Tort 

recovery for economic losses was subsequently approved by 
the House of Lords. See Anns v. Lon don. Borough of Merc on , (1978) 
AC728, [1977 J 2 All £«R. 5517 505~T£brd Wilberforce) , 514 (Lord 
Salmon). 

i55 f 40 P.L.R* (3d) 530 (1973). 
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recovery In tort may be had If there l» a fcort In addition to the 
manufacture of a defective product. And In this country, though 
additional elements not required In a products liability action 
oust be proven, there Is no obstacle to recovering economic loss 
in an action for fraudulent misrepresentation (which can be 
based on nondisclosure of a material fact as well as affirmative 
misrepresentation) » 156 / 

Most of the American economic loss caies already cited have 
involved non-hazardous situations and are therefore distinguishable 
from the situation at hand. Only a few cases In addition to the 
TWA decision have denied recovery on tort theories when the defec- 
• tlve product resulted In a hazardous condition. However, these 
cases do not discuss whether the hazardous nature of the defective 
product, or the presence of an "Independent" tort, should result 
in a different outcome than Is true of other "economic loss" cases. 

An example Is the decision In City School District v. 

International Telephone & Telegraph Co., 461 F.Supp. 662 (N.D. 
Iowa 1978). In this diversity case governed by Iowa law, a 
school district sued to recover Its costs of removing and replac- 
ing heating units which discharged carbon monoxide, allegedly 
endangering students and teachers. The court dismissed the cause 
of action for strict liability. Other causeu of action, based 
on express and Implied warranties and negligent design, were not 
challenged. The. court said that there werre four distinct catego- 
ries of harm with strict liability potential: (1) physical 



156/ See Section II C, Infra . 
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Injury to persons; (2) physical damage to property other than 
ths product itself; (3) physical damage to the product itself; 
and (4) economic losses which involve no physical harm but are 
occasioned by the unfitness of the product. The court held that 
items (3) and (A) were not recoverable in strict liability, 
particularly since the parties in the, case were not unequal in 
terms of their bargaining position* 

In Arizona v. Cook Paint & Varnish Co. , 391 F.Supp. 962 (D. 
Ariz* 1975), aff 'd , 541 F.2d 226 (9th Cir. 1976), cert , denied , 
430 U.S. 915 (1977), the court dismissed claims by the state and 
its agencies to recover the costs of removing rigid polyurethane 
foam insulation products from buildings, based on Strict liability 
and misrepresentation of the flammability of the products. The 
court noted that the five states whose laws were potentially 
relevant — Arizona, California, Hawaii, Texas, and Alaska did 
not allow tort recovery for economic losses* The court also held 
that the necessity to physically tear the product from the build- 
ings to make them reasonably firesafe, could not properly be 
characterized as physical harm to the property* (However, in view 
of the dearth of authority on this point, school districts may 
contend that the necessity of physically tearing away asbestos 
from ceilings to abate a hazardous situation does reflect physi- 
cal harm to property squarely within the language of the Restate - 
ment (Second) of Torts Section 402A (1965))* 157 / 



157/ In addition to the cases just cited, research discloses 

that several additional decisions have denied recovery for 
, (footnote— eontir. oed}- 




.<*33 0 - 81 



127 



116 



In any event, H *[c]ontract actions ere created to protect 
the interest in having promises performed; « • ♦ (t]ort actions 
are created to protect the interest in freedom from various kinds 
of harm. * The duties of conduct which give rise to them are 
imposed by law, and are based primarily upon social policy, and 
not necessarily upon the will or intention of the parties . . . '" 
Tameny v. Atlantic Richfield Co. . 27 Cal»3d 167. 610 P-2d 1330, 
1335 (1980), quoting from Prosser, Law of Torts at 613 (4th ed. 
1971). One may contract to purchase an inferior product, but 
a not to expose others to an unsafe one. Any agreement to commit 
& tort against a third party is illegal and void. 158 / In short, 
' while contractual principles govern the sale of non-hazardous 
products, it can be argued that tort principles should be 
applicable to the sale of hazardous products. On this issue, 
the decisions of the highest courts of England and Canada, and 
the Fifth Circuit's Gladlola decision, allowing tort recovery 
ror economic loss t may be preferable to 'the outcome in the, TWA 
case denying recovery. 159-60 / 

(footnote continued) 

''economic loss" in hazardous product situations. These cases 
also do not discuss whether the presence of a hazardous condition 
should result in a different outcome. See Bright v. Goodyear Tire 
& Rubber Co. . 463 F.2d 240 (9th Cir. 19727 (California law) 
(dangerously defective tires); Hawkins Constr. Co. v. Matthews Co. , 
Inc. , 190 .Neb. 546, 209 N.W.2d b43 (1973/ (detective scaffolding). 

?.58/ Restatement of Contracts . $571 (1932). 

159-60 / See also . Caltex Oil (Australia) Pty. Ltd. v. The Dredge 

TT vyriTens"tad" . 136 C.L.R. 52$. 55b (Austl. 1976) (High 
Court of .Australia held economic loss recoverable if the manufac- 
turer knows the particular consumer likely Cft suffer economic 



-luinr)T "Drtlon unrco; v. Oppen , 501 P. 2d 558 (9th Cir. 1974) 
(economic loss recoverable by fishermen following oil spill). 
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The general theory behind failure to warn cases la that one 
may not knowingly sell a hazardous material without warning of 
the hazard. The warning allows the user to make an Informed 
choice as to whether the utility of the product In a particular 
situation outweighs Its dangerous propensities. A sound 
argument can be made, based on both the public policy behind 
strict liability and several weighty decisions from common law 
jurisdictions, that liability should follow the absrnce of warning 
In the case of "economic loss" as well* as In the esse of physical 
Injury. 

Economic Loss Conclusion 
Though most American cases are to the effect that economic 
loss Is not recoverable In a tort afctlon, a persuasive argument 
can be made that recovery for the abatement of a nuisance caused 
by a hazardous product, predicated on failure to warn and failure 
to test, can be brought on tort theories. As the next section 
demonstrates. If a tort can be established, the necessary duty 
and breach thereof exist Xo constitute the elements necessary to 
sustain a claim for restitution. 
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II. LIKELY EQUITABLE AND COMMON LAW 
THEORIES OF RECOVERY 



A. Equitable Restitution Theory of Recovery 
I. Restitution Principles 

Restitution appears to be the most desirable remedy from the 
prospective plaintiffs standpoint, because it most closely fits 
the problem and also may offer the most appropriate and favorable 
creataent in terms of statutes of limitation. The school districts 
could allege that the manufacturers who supplied friable asbestos 
for use in classrooms without warning that asbestos fibers are 
dangerous, and without testing to determine the danger in an 
environmental as opposed to an occupational setting, have a duty, 
co abate the resultant hazard and must compensate the party abating 
the hazard, if the manufacturer reCuSes to do so. 161/ 

jh e Restatement of Restitution sets forth the elements of a 

restitution claim under the public emergency assistance doctrine: 

Section 115. Performance of Another's Duty 
to the Public. 

A person who has performed the duty of 
another by supplying things or services, 
although acting without the other's knowledge 
or consent, iscenritled to restitution from 
the other if (a) he acted unoff iciouslv anij) 
with intent to charge therefor, and (b) the 
things or services supplied were immediately 
necessary to satisfy the requirements of 
public decency, health, or safetv. 




161/ Only new material Is discussed In these sections co ncerning 

p otential causes ' of action. The conce p ts ot aucy ana injury 

were discussed in the preceedlng two sections of this Report. 
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Tht school asbescos hazards appear to fit squarely within the 
language of the Restatement . 162 / 

Comment a to the Restatement provides that t he person having 

<> 

the duty must first be requested to perform it unless considera - 
tions of urgency render a prior request infeaslble . Any school 
district contemplating use of a restitution theory should pay 
particular attention to this requirement. 

Comment b gives examples of situations where Section 115 is 
applicable, including "where one removes an obstruction from or 
makes repairs upon a public road which has become imminently 
dangerous to members of the traveling public, if the town or 
person whose duty it is to care for the road fails to do so." 
This situation is somewhat analogous to a situation in which 
schools have (allegedly) become imminently dangerous to members 
of the student public, if the manufacturers responsible for the 
condition fall to make the necessary repairs* 

A prime example of the emergency assistance doctrine articula- 
ted in Section 115 of the Restatement of destitution is the Supreme 
Court's decision in Wyandotte Transp. Co. v. United States , 389 
U.S. 191 (1967). In Wyandotte , a barge loaded" with a dangerous 
substance (liquid cnlorlne) had been negligently sunk in the Mis- 
sissippi River. The government was concerned that if any chlorine 



_X621 %oaxd^f^omn^~<yf r I>tt&tui^Qurif& - Greensburg-Ilmea- ,~215. 

Ind. 471, 2Q,N.E.2d 647 (1939) (rule not applicable, however 
to case at bar). "The Restatements promulgated by the American 
Law Institute are entitled to great weight and we accept the rule 
[Section 115, Restatement of the Law of Restitution ] quoted above 
as an authoritative exposition ot the law on the subject consi- 
dered." 
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escaped, "It would be in the form of lethal chlorine gas, which 

night cause a large number of casualties. The Government demanded 

that Vyandotte remove the barge. Wyandotte refused to do this." 163 

The United States then mcved to avert a 
catastrophe by locating and raising the barge 
and its deadly cargo. . . ■ These operations, 
costing the United States — -se $3,081,000, 
proved successful. 

The United States demanded that the 
owners and operators-of the barge reimburse 
the Government for its expenses. This 
demand was i ejected., 164 / 

The Court said: 

It is but a small step from declaratory relief 
to a civil action for the Government's expen- 
ses Incurred in removing a negligently sunk 
vessel, [Citation omitted.] Having properly 
chosen to remove such a vessel, the United 
States should- not lose the right to place the 
responsibility for removal upon those who 
negligently sank the vessel. See Restatement 
of Restitution Section 115; United States v. 
Mo rar Towlng~S Transportation Co. , P. 2d 
656, 667 (C .A. 4th Cir. 1967)." No issue 
regarding the propriety of the Government s 
removal of Wyandotte's barge is now raised. 
Indeed, the facts surrounding that sinking 
constitute a classic case £n which rapid 
removal by someone was essential* 

Wyandotte was unwilling to effectuate 
\ removal itself* It would be surprising if 
Congress intended that, in such a situation, 
the Government's commendable performance of 
Wyandotte's duty must be at government 
expense. Indeed, in any case in which the 
Act provides a right of removal in the United 
States, the exercise of that right should not 
relieve negligent parties of the responsibi- 
lity for removal. Otherwise, the Government 
would be subject to a financial penalty for 



163 / 389 U.S. -at 194-95. 
164 / '389 U.S. at 195. 
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the correct performance of its duty- to prevent 
impedimenta in inland waterways. 165 / t 

In Brandon Tr wnahip v. Jerome Builders, «Inc. , 80 Mich.Ap'p/ 

180, 263 N.W.2J 326 (1978), a township brought an action to recover 

the costs of repairs it made to a. dam owned by the defendants* 

The township had determined that the dam was in need of repair, 

and that because it could rupture and flood in the event of 

heavy rainfall, there was an imminent threat to the safety of „ 

the township residents. The court reversed a grant of summary » 

judgment in favor of the defendants, staring that/"[a] condition 

which Is so threatening as to constitute an impending danger to 

the public welfare is a nuisance." 263 tt.W.2d at 328. "Plain- 

.tiff's allegations fall squarely within the situation envisioned 

by the Restatement [ of Restitution , Section 115]. fiefendants v 

were enriched by the repairs made to its dam, and the enrichment t 

was unjust because it was defendants* duty to repair the dam." 

263 N.W.2d at 328. 

In United States v. Consolidated Edison Co. of New York , 

s « 
Inc. , 580 F.2d 1122 (2d Clr. 1978), the court upheld a judgment 



, awarding dama~ges-to~the~UnijtLed_Sta^^ it for costs 

which the Atomic Energy Commission incurred when it mad e~~ava liable 
200 megawatts of electric power to Consolidated Edison Co. during 
a power shortage. The court held that Consolidated Edison was 

liable under the public emergency assistance doctrine reflected in 

' Section 115, 



165/ Id. ac 204-05. 
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Con Edison's claim that it has no absolute 
duty to supply electricity to New York area 
customers misconceives both the nature of the 
duty which must be Implicated to fall within 
the purview of Section 115 and the nature of 
the duty which the'AEC performed in this case. 
Con Edison asserts* in this regard that it is 
liable for damages to its customers only from 
intentional wrongful cutoffs or accidental 
cutoffs when it has acted with gross negli- 
gence, .However, Section 115 of the Restate- 
ment certainly does not require either by 
Its terms or under the case law Interpreting 
It, that a duty must be absolute to fall 
within Its parameters. Duty Is a flexible 
concept. Its existence depends on calibrating 
legal obligations to factual contexts. One 
may have only a duty to avoid gross negligence, 
but that Is a duty nonetheless and one poten- 
tially cognizable by the emergency assistance 
doctrine. 580 F,2d at 1127-28, 166/ 

The court also said: 9 V 

Con Edison's attempted limitation of the 
emergency assistance doctrine to burial of 
the dead, repair of public roads, and quaran- 
tine of the Insane and contagiously 111 
takes too myopic a view; To be^sure, these 
are examples appearing In comment b'to $115 
. of the Restatement of Restitution, But 
Jbhpse examples are explanatory, not- delimit- 
ing. Con Edison's situation was certainly 
more grave and potentially dangerous to the 
public welfare than when a fallen tree blocks 
a road or when M a dead whale I Is J stranded on 
the shore close to a town," Restatement of 
Restitu tion , Section 115, comment c at 483 
"(19*7), lit/ 



166/ The court cited another decision, peninsular & Oriental 

Stea m Navigation Co. v. Overseas Oi l Carriers, lnc^, 

F 7 a 830 (id Cir.), cert, denied, 434 U.S, bb9 (1977), In which 
one ship went out ofTts wa* and Increased its fuel concur ptlon 
S increasing speed, "to brlng^a sailor suffering a heart attack 
on another ship. to. a hospital-. ■ The rescuing ship was awarded 
Us Increased fuel costs as damages under Restatement Section 114 
— the private emergency assistance section. 

*167/ 580 F,2d at ll^Tn.1 4 - 
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Restitution appears as appropriate here^as in the cases just 
discussed, substituting failure to warn of the hazards of asbestos 
as the duty creating element, for the negligent sinking in Wyan- 
dotte, the hazardous dam In Brandon township, and the power fur- 
nished in the Consolidated Edison easel 

% In particular. "Itjhe quasl-corttract action (for restitution) 
is particularly applicable to those torts in which money or 
property Is obtained by fraudulent ralsrepresentation." 168/ 
The failure to warn of the hazards of asbestos products in trans- 
actions undertaken for profit and likely deterred by knowledge 
of the hazards may be argued to constitute fraudulent misrepresen T 
tatlon. 169/ ^ 

2. 'indemnity Principles Also Suggest That Restitution 
Is Appropriate 

Sections 93 and 95 of the Restatement of Restitution provide 
additional reasoning supportive of a restitution remedy, because 
they demonstrate thfat the ultimate responsibility for the hazard 
6reated, If any, rfcsts with the manufacturers — not the school 
districts. Section 95 provides: 

Person Responsible For A Dangerous C>.iditlon. 

WHere a person has become liable with 
a ~* anotheJ for harm caused to a third person - 



168 / * Prosser. Law of Torts *aC 630 <4th ed. 1971). • 

169/ See Section IIC , infra , entitled Misrepresentation. In 
— action to the puTTU emergency assistance doctrine, which 
is the basls^fof the restitution theory reflected in Section 115 
of the Re^ItemLt. restitution Is also available to recover 
unjise e^rra^r.esultlng from misrepresentation. Se« Prosser. 
Lad of Torts a5 688-89. 732-33 (Ath ed. 1971). 



ur 
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because o{ his negligent failure to make safe 
a dangerous -condition of land or chattels, c 
which was created by the misconduct of the 
oche** or* whl-ch', .as between the two, It was 
the other's duty to^aake safe, he is entitled 
to restitution fron'the other for expenditures 
properly made in the discharge of such liabi- 
lity, unless after discovery of the danger, 
he. acquiesced in the continuation of the 
condition, ' 

Comment a provides: 

The rule stated in this Sect Ion- applies 
to .situations where a carrier Is responsible ■ 
for the condition of Its right pf way or. a 
municipality is responsible for the condition 
of a publie highway and 'a third person by 
negligence creates a condition dangerous to 
travelers thei'eon, or^having undertaken to 
sake safe a dangerous condition, fails to do 
so. 

In the words of a Missouri decision: * % . 

(W)hen the supplier or manufacturer of an 
article is actively or primarily- negligent" 
by supplying a product that Is unreasonably 
dangerous fot the use for which It was made 
or supplied, and the person to whom the Item 
is supplied justifiably relied upon the sup* 
pller's care but Is nevertheless passively or 
secondarily negligent In causing Injury to a 
third person because of his failure to dis- 
cover, correct or rea.edy -the danger, the two 
negligent parties, though both may be liable 
to the third person, are not In pari delicto 
and the one that was passively negligent may 
maintain an action. for Indemnity against the 
one that was actively negligent, 1/0 / 

Section 93 of the Restatement provides: 

< Indemnity from Negligent Seller or Supplier. 

(1) Where a person has supplied to another 
a chattel which because of the supplier's 
negligence or other fault Is dangerously 



Lewis v. Amchem Products, Inc. , 510 S.W.2d 46, 48 (Mo.App. 
T975J\ 




* defective for che use for which it is sup* 
plied tnd both have become liable in tore Co 
a t third person injured by such use, the 
« supplier is under a duty to" indemnify the 
-other for expenditures properly made in dis- 
^ charge .of thedaira of che third person, if 
the other used or disposed of the chattel in 
reliance upon the supolier's care and" if, as ° 
between the, two, such reliance was justifiable*. 

*, * * i 

(2) The rule stated in Subsection (1) applies 
where a person has negligently made repairs 
or improvements upon tfce land or chattels of 
. , f another whereby both become liable in tort Co 
^ V a third person. , 

.The application of the rules sec forth is illustrated by 

the decision in Fritts v. Safeway Stores, inc. , 408 F.Supp. 828 

(D. Or. 1976). In that case, a customer brought an action 

against a grocery score for injuries she sustained when she was 

struck" by a negligently installed automatic door. The court 

held that the store was entitled Co Indemnity from the installer. 

Safeway was entitled to indemnity because its liability was only 

i 

passive, as opposed to Active, or in the alternative, was only 

o * 

vicarious. 171 / 



171 / See also Kelly v. Diesel Constr. Div. of Carl A. Morse, Inc. , 
— irT*7Y7Zd"£7~3l5 N.E.2d 751 (1974) (general contractor liable 
under labor law to injured employee, entitled to full indemnity 
from company which provided a defective hoist) ; St. Lou Is -San Fran - 
cisco Ry. v. United States . 187 F.2d 925 (5th Cir. i^ij (railway 
company^ entitled to indemnity against United States which had 
negligently permitted bombs to become dsngerous and cause injury 
to plaintiffs employees); Woods v. Juvenile Shoe Corp. of America, 
361 S.W.2d 694 (Mo. 1962)- (shoe store entitled to indemnity tor 
liability for personal injuries suffered by customer, against 
negligent manufacturer of defective shoe); Seara, Roebuck & Co, 
v. Philip . 112 N.H. 282, 294 A. 2d 211 (1972) (store liable for 
personal injuries in slip and fall case, entitled to indemnity 
against independent contractor vho had contracted to clean and 
wax floors of atore unless store owner could be held accountable 

•v ' (footnote continued) 
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The point Is that a school district could, seek Indemnity from 
the manufacturer of asbestos. If a nuisance action to o*?el abate- 
nent were brought against lt«4>y parents and students, or I* an 
action were brought for death or Injury caused by asbestos expo- 
*ur,e. The principles of Indemnity demonstrate that the ultimate 

responsibility for the "wrong," and therefore the duty to abate, 
lies with the manufacturer which failed to warn rather .than the * 

Innocent school districts.. This serves to support the contention 

that the manufacturer does have a "duty" to remove the asbestos 

(If^roven hazardous), within the within the meaning of Restatement 

of Restitution Section 115. 

Finally, statutes' of limitation may not bar an Indemnity 

claim brought against a manufacturer by a school district which 
'has been sued by parents or students for Injunctive relief or 

personal Injury. 172/ 

3. Limitation Principles Applicable to Restitution 
Actions , ; 

The Restatement also provides with* respect to statutes of 
llmltstlon: 

(footnote continued) f . „. 

for more than "a faul't that Is Imputed or constructive only. ). 
But see Tolbert v. Cerber Indu s tries. Inc. 255 N.W.2d 362 (Minn. 
T977*T~fadopting comparative negligence am apportionment or liabi- 
lity rule, to the effect that, a negligent Installer of defective 
equipment Is not entitled to one hundred percent Indemnity trom 
negligent manufacturer). 

172/ See Walker Mfg. Co. v. Dicker son .,, I no, 619 F.2d 305 (4th 

£Ir.~I950") (holding U.C.C. limitation statute docs not 

shield manufacturers of defective products from Indemnity claims 
although made by their purchasers more than four years After, the 
date of sale) . 
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Section 148. Laches and. Statutes of Limitation. 

to 

(1) " In proceedings In equity, a person * 
otherwise entitled to restitution is barred 
from recovery If he has failed to bring or, 
having brought has failed to prosecute, a 
suit for so long a time and under such. ' 
, circumstances that It would be Inequitable 
to permit JUm now to prosecute the suit. 

* . (2) A cause of action for restitution may 

be barred by lapse of time because.'of the 
provisions of a statute of limitations. 

Comment a on'Subsectlon (1) provides that delay suff IclenC - 

.to bar a suit Includes consideration of whether "a hardship would 

result to. the respondent or to third persons because'of a change 

of circumstances or because there would be a substantial chance 

of reaching an erroneous decision as to the facts." 

Comment ypttvldes that "[ljength of time In Itself, aside 

• froi^J^Ukellhood of producing hardship, Is not a bar. In 

the absence of evidence of other circumstances the complainant 

normally is barred if the period of the statute of limitations 

applicable to actions at law in analogous situations would have 

run,^glnning at the time when the facts were known or the duress 

ended." Excuses for delay IncUde the fact that the complainant 

"was Ignorant and did not understand his rights." ■ 

Comment c provides: , 

Normally restitution will be denied only 
where, because of an unreasonable delay, 
the respondent or third persons would suffer 
harm if restitution were granted; even if 
full restitution would work a hardship, 
1 ' partial restitution will often be granted 

conditioned upon the complainant making com- < 
pensatlon for the harm suffered by the delay, 
if such compensation will prevent the hard- 
ship to the respondent. Unlike the situation 
1 where a change of circumstances may operate^ 
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at a. defense before the other party discovers 5 
the facts (see 1142) # the granting or denial 
f of restitution because of hardship is not 
necessarily .dependent upon the degree of 
fault of the'parties in the original trans- 
action; restitution is denied because' of 
laches oniy*because the complainant, with 
full opportunity to pursue a remedy, delays 
without adequate reason until, if restitution 
were granted, the other party or some third 
person might suffer a loss which would not 
have tfeen occasioned had action been brought 
w u? h a falr d *8ree of promptness. The hard- 
ship upon the other party may be because he 
would lose something, as whero there has been 
a material change of values in the subject 
matter, or because in view of his changed 
financial condition restitution would be very 
^difficult, or for other similar reasons. 

Comment d provides: 

If the lapse of time has caused doubt as to 
the ascertainment of the facts, as where 
witnesses have died or papers have been 
lost, or where the time elapsed is so great 
that witnesses raay'have forgotten the facts, * 
the chance that the respondent will be dealt 
with unjustly may be sufficiently great to 
prevent the granting of restitution. It is 
because o2 this, perhaps, that courts have 
frequently found it fitting to bar equitable 
actions at the period when the statute of - 
limitations would bar actions at law unless f 
the complainant can show a satisfactory 
reason for not having previously brought his 
action. 

It would appear that an action for restitution woulrf not be 
barred by laches, because £he length ot time that has elapsed 
since the asbestos was installed in the schools has not in itself 
harmed the likely defendant manufacturers. Also, any "delay 51 may 
be attributed t<X the asbestos manufacturers who sold their products 
without any warn -s and who continue to contend that friable 
asbestos is not dangerous. 
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As to the applicability cf acacuces of limitation, comment f 
on Subsection (2) provides: 

*• The statutes commonly known as statutes of 
* limitations ordinarily are appNcable to 
actions at law. They also appl^to equitable 
proceedings in which there is a, concurrent 

legal remedy*. u V 

* * * X / 

(T]he statutory period for a quasi-contractual 
cause of action is the same as for a cause of 
action based upon an oral contract. 

The logical result is to' return to the point of determining 
whether the underlying wrong complained of can tye characterized 
as a tort — it was so concluded in the preceeding section. If 
the creation of che alleged asbestos hazard is a tort, the poten- 
tial arises for the roost favorable result possible from the 
standpoint of the school districts with respect to statutes of 
limitation. It may 'be persuasively argued that the actual wrong 
is che creation of a continuing nuisance, so that the statute of 
limitation should not actually commence to rurt until the abatement 
of the hazard. 

In United States v. Boyd . 520 F.2d 642 (6th Cir. 1975), cert . 
denied . 423 U.S. 1050 (1976), a court had to determine when the 
applicable statute of limitation* began to run governing an action 
in which the United States sought to recover its expenses incurred 
in removing a sunken barge from a navigable portion of the Cumber- 
land River. The United States first became aware of the barge's 
sunken condition in early 1968. After negotiations, the government 
r/moved the barge in May of 1971, and filed its suit for reim- 
bursement of expenses in December of 1972. The court held that 
„ Section 115 of the Restatement was applicable for several reasons, 
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including the fact that the vessel represented a hazard to other 
vessels employed in navigation. 

The right to restitution did not accrue in 
this case until the actual remo va l of the 
sunken barge , whicn occurred or. Hay TT, 1971 , 
an d untLl the actual payment to the contractor , 
which occurred on June TT, 1971. Since the 
action was brought in December, 1972 against 
Boyd and in 1973 against Caldwell, U Would 
not be barred by either the three year or 
the six year statute of limitations. 

The appellants contend that *if the * 
Government is allowed to pursue the claim for 
recovery based on the time when it incurs its * 
actual expense of removal, it could delay 
removal for many years and, thus, recover on 
a stale claim. The answer to this contention 
is that by doing so the Government would run 
the risk of exposing itself to liability to 
third parties under the authority of Buffalo 
j* a y ou transportation Co. v. United St ates. 
ll> t'.Zd 6>i> (bth Clr. T967)rand would also 
run the risk that the person responsible for 
the obstruction would be unavailable to 
respond in damages. Furthermore, if the 
Government should delay too long in removing 
the sunken vessel and then seek restitution, 
the owners of the sunken vessel could validly 
assert the defense of laches, inasmuch as 
laches would then be an equitable defense to 
an equitable cause of action, namely restitu- 
tion. 520 F.2d at 645. (Emphasis added.) 

In both the Brandon Township and the Consolidated Edison cas 

discussed previously, the courts characterized the emergency 

assistance doctrine as a form of quasi-contractual relief. 173/ 

This is reflective of the notion that the law creates ao implied 

contract to perform one's duty, so that the cause of action does 



173 / See United States v. Consolidated Edison Co. , supra , 580 

F.2d at 1127; Br andon Township v. Jerome Builders, Inc. 
supra , 263 N.W.2d at T2"ff: 
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not accrue (and the limitation period does not commence to run) 

until the complainant performs the duty of the party responsible. 174/ 

The next most favorable outcome is that either the generals- 
catch-all, or tort damage to property statute of limitation, would 
be held applicable and to commence on the date that the district 
determined, or should have determined, that it was faced with a 
hazardous condition In the schools. If, however, the underlying 
wrong is characterized as contractual, the contractual statute 
of limitation could be held to have commenced running on the 
date of delivery, barring actions in many Jurisdictions. Plainly, 
the economic loss issue previously dlscifssed may be pivotal in 
actions seeking restitution as well as in actions in strict lia- J 
bllity and negligence, which are discussed in the next two 
sections of this Report. 

Restitution Conclusion 

s * 

A -school district determined to seek restitution should 
first ascertain the responsible asbestos manufacturers. Demand 
should then be made upon the responsible parties for abatement, 
that is, removal, containment or encapsulation tff the asbestos. 



174/ There are some jurisdictions In which an action for equitable 
— n restitution has been held governed by laches rather than a 
statute of limitation. See Watwood v. Yambrusic , 389 A. 2d 1362 
(D.C. 1978) (action whlcH" would have been allowed under 15-year 
statute of limitation held barred by laches). But see Jpnklaas 
v. Silverman , 117 R.I. 691, 370 A. 2d 1277 . ( 1977)(evcn though 
equitable principles are Involved In an action for restitution, 
"limitations statutes should apply equally to "similar facts regard- 
less of whether legal or equitable jurisdiction Is involved, so 
action timely under six-year statute of limitations, Is not barred 
by laches.") . 
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If the demand Is refused, lc will be necessary Co establish in 
court either as a matter of law or by trial of a factual issue, 
that the asbestos is hazardous. Hie hazardous nature of the 
product, coupled with failure to warn of the hazard and failure 
to abate the hazard, should constitute an omission to perform a 
M ducy M within the meaning of Section 115, entitling the. party 
performing the duty to .restitution. 

The, United States 175/ (or school districts) 'could recover^ 
sums expended for removing or containing hazardous asbestos by 

actions seeking restitution. 

t 

175 / The conclusions as to the United States depend upon the 
appropriation of funds by Congress to carry out the Act, 
which, as already stated In the Summary, appears unlikely. 

\ 
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B. Products Liability Theories ofc Recovery 

Products liability Is the area of case law concerning the 
liability of sellers of products to third persons with whom they 
are not In privity of contract. 176/ Products liability cases 
ordinarily Include causes of action for strict liability, negli- 
gence, ot breach of warranty, or for all three theories of reco- 
very. These theories of recovery are discussed In the .following 
sections. The first two sections of the Legal Issues portion, of 
this Report addressing duty and Injury, should be kept In ralnd 
while reading these sections. 

1» Strict Liability 

Strict liability Is a more recent development than either 

liability for negligence or breach of warranty. It Is the 

preferred products liability cause of action because It Is 

unnecessary to prove negligence against the manufacturer, and 

contractual privity between the manufacturer and the Injured 

product user Is not required. The Restatement (Second) of Torts 

sets forth the elements of a strict liability claim. 

Section 402A. Special Liability of Seller of 
Product for Physical Harm to User or Consumer. 

(1) One who sells any product In a defective 
condition unreasonably dangerous to the user 
or consumer or to his property Is subject to 
liability for physical harm thereby caused 
to the ultimate user or consumer, or to his 
property, If (a) the seller Is' engaged In 
the business of selling such a product, and 
(b) It Is expected to and does reach the user 
or consumer without substantial change In the 
condition In which It Is sold. 



176 / Prosser, Law of Torts at 641 (4th ed. 1971). 
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<2) The rule stated In Subsection (1) applies 
although (a) the seller has exercised all 
possible care in the preparation and sale of 
his product, and (b) the user or consumer 
has nop bought the product from or entered 
into any contractual relation with the> seller. 

Coraraent d provides that the theory of strict liability is no 

longer United to food or other products for human consumption. 

It extends to any product sold in the condi- 
? lon u °l subsCan Cially the same condition, 
in which it is expected to reach the ultimate 
user or consumer. Thus the rule stated 
applies to an automobile, a tire, an airplane, 
a grinding wheel, a water heater, a gas stove, 
a power\£ool, a riveting machine, a chair, 
and an insecticide. It applies also to pro- 
ducts which, if they are defective, may* be 
expected to and do cause only "physical harm" 
in the form of damage to the user's land or ' 
chattels, as in the case of animal food or a 
herbicide. 

Coraraent e provides that strict liability applies to the sale 
of natural products which do not require processing, which indi- 
cates that asbestos qlning companies may be included among poten- 
tial defendants. 

Normally the rule stated in this Section will 

be applied to articles which already have 

undergone some processing before sale, since 

there is today little in the way of consumer f 

poducts which will reach the consumer without 0 

such processing. The r;ule is not, however, 

so limited, and the supplier of poisonous 

mushrooms which areneither cooked, canned 

packaged, nor otherwise treated is subject co 

the liability here stated. 

Comment f sets forth the duty upon which strict liability t is 
ba s e d . 

The basis for one rule is the ancient one of 
the special responsibility for the safety of 
the public undertaken by one who enters into 
i the business of supplying hunan bc-ings with 

products which may endanger tKe safety of 
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their persons and property, and the forced 
reliance upon that undertaking on the part 
of those who purchase such goods. 

Comment t provides that the concept of a defective product 

Is limited by considerations of reasonableness. 

The rule stated in this Section applies only 
where the defective condition of the product 
makes it unreasonably dangerous to the user 
or consumer. ... The article sold must be 
dangerous to an extent beyond that which 
would be contemplated by the ordinary consu- 
mer who purchased it, with the ordinary 
knowledge common. to the community as to its 
characteristics. 

Comment 1 provides that the selle r may be* required to give 
warnings as to a product's use in or der to prevent it from being 
imreasonablXdan gerous. /This requirement has been a key element . 
of asbestos liability cases. 

Comment k provides that products which are both necessarily 
and unavoidably unsafe, such as the Pasteur treatment of rabies 
which often leads CoNdaaaging consequences, but prevents a disease 
which invariably leadsXto a dreadful death, are not unreasonably 
dangerous. Unlike the Pasteur treatment, asbestos is not neces- 
sarily and unavoidably unsafe it can be contained to prevent 
the release of fibers. 177/ ^Iso. there are alternative^ ceiling 
Insulation products. iZ§/ \ 

' ' Strict liability Is a tort lability "and does not require . 
any contractual relation, or privity of contract, between the 



177/ See Sections V 'and VI in the General Background portion of 
cKTs Report, supra. 



178/ id. 
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plaintiff and the defendant." Comment 1. This means chat a 
school district can sue a manufacturer even when the manufacturer 
did not sell the product directly to the school district. 

Strict liability is not governed by the provisions of the 
Uniform Commercial Code as to warranties and is not affected by 
limitations on the scope, content, c> j applicability of warranties. 
Comment m. This means that a strict liability action is not sub- 
ject to as many obstacles as a breach of warranty action. 

Assumption of tHe risk, but not contributory negligence, is 
a defense to a strict liability cause of action. Comraent n. This 
means that contributory negligence, which is a major potential 
defense to a negligence claim, may not be used to eliminate or 
reduce recovery in a strict liability claim. 

Finally, there may be situations in which further processing 
or substantial change by intermediate parties will lead to shifting 
of responsibility. 



The Question is essentially one of whether the 
responsibility for discovery and prevention of 
the dangerous defect is shifted to the inter- 
mediate party who is to make the changes. No 
doubt there will be some situations, and some 
defects, as to which the responsibility will - 
be shifted fv and others 4 in which it will not. 
Comment p. 



This rather imprecise rule will be applicable in deterrairing whe- 
ther liability ultimately lies with the primary asbestos miners 
and manufacturers or instead with the manufacturers of friable 
asbestos products. 179 / 



The case? the Department is aware of have been filed by 
school districts against the manufacturers of the friable 

(footnote continued) 
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It appears that a school district can allege the elements 
required for a strict liability claim, with the proviso that, 
at already discussed, a majority of American courts which have 
decided the Issue — without- persuasively treating the hazardous 
product or "Independent" tort situation — have held that "econo- 
mic loss" unaccompanied by personal Injury or property damage Is 
not recoverable under a strict liability theory. Since the deci- 
sion In Borel v. Flbreboard PaSer Products Corp, , 493 F.2d 1076 
(5th Clr. 1973)\ cert, denied . 419 U.S. 869 (1974). the first 
requirement — that asbestos products-unaccompanied by adequate 
warnings are viewed as defective products — has been established 
either by Jury verdict or, more recently, as a matter of law. 180/ 

In Borel v. Flbreboard Paper groducts'Corp. , 493 F.2d 1076. 
(5th Clr. 1973), cert , denied . 419 U.S. 869 (1974), an asbestos 
Insulation worket developed asbestosts, and ultimately died of 
mesothelioma, after having worked In the asbestos Industry from 
1936 until 1969. The Fifth Circuit affirmed a district court 
Judgment In a dlversity^ase applying Texas law, on a Jury verdict 
In favor of Borel on the basis of strict liability. 

The plaintiff alleged that the asbestos was an unreasonably 
dangerous product because or the failure to give adequate watnlng 

- *i 

(toot note continued) . „. 

asbestos products as opposed to the primary asbestos miners and 
manufacturers. See Sections VI A and VI B of the General Back- 
ground section of this Report, supra . , 

180/ See Hardy v. Johns-Manvll le. Sales Corp. , 509 F.Supp. 1353, 

TOTTETtL Tex. '1981); Mooney v. Flbreboard Corp.* . 485 

F.Supp. 242 (CD. Tex. 1980). 
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of th« known or knowable dangers involved. 181 / In affirming the 
judgment » the court applied th%4trict liability principles sura* 

c 

aarized above in finding that the asbestos manufacturer had a duty 

to test to discover, and also to warn of, "those dangers that the 

application of reasonable foresight would reveal." 

The utility of an insulation product contain- 
ing asbestos may outweigh the known or foresee- 
able risk to the insulation workers and thus 
justify its marketing. The product could 
still be unreasonably*dangerous, however , if 
unaccompanied* by adequate warnings. An insu- A 
lation worker, no less than any other p^odijct 
user, has a right to decide whether to expose 
himself to the risk. 

Furthermore, in cases such as the instant 
case, the manufacturer is held to the "knowledge 
and sk ill of an expert. This is relevant in 
determining (1) whether the manufacturer knew 
or should have known the Banger, and (2) whe- 
ther the manufacturer was negligent in falling 
to communicate thus superior knowledge to the 
user or consumer/of its product. [Citation 
omitted.) The/ , ^sanufacturer , s status as ♦ 
expert means/that at a minimum he must keep 
abreast of scientific knowledge, discoveries, 
and advances and is presumed to Know what is , 
imparted thereby. But even more importantly, 
a manufacturer has a duty to test and inspect * 
his product. The extent of research and 
experiment must be commensurate with the dan- 
gers involved. A product must not be made 
available to the public without disclosure 
of those dangers that the. application of 
reasonable foresight would reveal-* Nor may 
a manufacturer rely unquestioningly on others 
to sound the hue and cry concerning a danger 
in its product. Rather, each manufacturer 
must bear the burden of showing that lis own 
conduct was proportionate to *:he scope of its 
duty- 182/ f 



181 / 493 F.2d at 1088. 
182/ 493 F.2d at 1089-90\ ' 
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The court held that Che trlrl 'court did not err In Instruct- 
ing the jury on strict liability, and upheld the jury finding that 
the asbestos manufacturers failed to warn Of the dangers connected 
with their products. 183/ 

The"defendants next challenge the jury's 
finding that theli products were unreasonably 
dangerous for failure to give warnings. They 
cannot deny, however, that once -the dar.*2r- „ 
became foreseeable, the duty to warn attached. ^ 
[Citation omitted.) Here, v tta defendants 
gave no warning at all., They attempt to 
circumvent this finding by arguing, disin- 
genuously that the danger was obvious., for 
present purposes. It Is sufficient to note 
that Borel testified that he did not know 
that Inhaling, asbestos dust could cause 
serious Illness until his doctors advised hlra 
In 1*569 that he had asbestosls. Furthermore, 
we cannot say that, as a matter of law. the 
danger was sufficiently obvious to asbestos 
Installation workers to relieve the defendants 
of the duty to warn. 184 / 

[Wjhen a failure to give adequate warning 
Is alleged to have made a product , unreasonably 
dangerous, the standard, for strict liability Is 
essentially similar to the standard for estab- 
lishing negligence: the seller or manufacturer 
has a duty to warn of foreseeable dangers. 

From all that appears. Borel used the defen- 
dants/' product exactly for Its Intended pur- 
pose. Rather, the defendants allege merely 
that Borel was contributor lly negligent. In 
falling to use a resplra: ->r. This form of 
. . eontrlbutory negligence amounts to a failure 

^ to discover a defect In the product or to 

guard against the possibility of Its exist- 
ence and Is not a defense to a strict liabi- 
lity action. 185 / 



183/ Id. at 1092. 
184 / , Id. at 1093. 
185/ Id. at 1099. 
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Several of the defendants had placed a warning label on pack- 
age* of their products commencing In 1964* The warning Included 
language that "this product contains asbestos fiber. Inhalation 
of asbestos In excessive quantities over long periods of time may 
be harmful." The court considered this warning Inadequate. 

Itfshould be noted that none of these so- 
K called "cautions" intimated the gravity of 

the risk: ' the danger of a fatal illness " # 
caused by asbestosls and mesothelioma or 
other cancers. The mild suggestion that 
Inhalation of asbestos In excessive quanti- 
ties 'over a long period of time '•'may be harm- 
ful" conveys no o Idea of the extent of the 
danger. The admonition that a worker should 
"avoid breaching the dust" Is black humor. 186 / 

Finally, the court painted out an inconsistency In the defen- 
dants* legal contentions. , 

> 

The appellants are in the anomalous position 
oT arguing that (1) the danger was obvious; 
(2) yet three issued no semblance of a warn- 
ing and three posted diluted "cautions" which 
might alert the contractor-purchasers, but 
not the workers, the final users; and (3) all 
admit that they never conducted any tests to 
" ^dejcerraine the extent of the danger. 

~ * * * * 

The unpalatable' facts are that in the twen- 
ties and thirties the hazards of working with 
asbestos were recognized; that the United 
States Public Health Service documented the 
significant risk in asbestos textile facto- 
ries in 1938; that the Fleischer-Drinker 
report was published in 1945; that in 1961 * 
Dr. Irving Selikoff and his colleagues con- 
firmed the deadly relationship between, insu- 
lation work and asbestosls. . • • During his 
working years, he (Borel) received no warnings 
of any kind from three of the six defendants. 
The other three defendants issued no warnings 



186 / Id. at 1104. 
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uncll 1964-66, by which cine adequate warnings 
would have come too late for Clarence Borel. 187/ 

. orel hat K*en recognized ai che landmark case in asbestos 

Ilabillcy llclv-tlon. The preceedlng quotaclons and discussions 

show Chat failure to cest and tsilure to warn were key factors In 

che decision. These same factors are also pivotal In the school 

situation. 

A critical Issue will be whether the alleged danger of 
asb^s:os produces co school children was foreseeable so that the 
manufacturers had duties to test and warn. In Karjala v. 
Johns-ManvlUe Products Corp. , .523 F.2d 155" (8th Clt. 1975), a 



187 / Id. at *The court also held: 

In che Instant case. It Is Impossible, as a 
practical matter, co determine wlch absolute 
certainty which particular exposure. to asbes- 
tos dust resulted In Injury to Bcrel. 493 
F.2d at 1094. 

Where several defendants are shown to 
have each caused- some harm, che burden of 
proof (or burden of going forward) shifts to 
each defendant to show what portion of the 
harra he caused. If the defendants are unable 
to show any reasonable basis for division, 
they are jointly and severally liable for the 
total damages. 693 F.2d at 1095. 

Thoufh It Is often possible to Identify the manufacturers of the 
sprayed asbescos product. It may also be possible to establish 
liability against primary manufacturers based on nar*et k shaje. 
See S indell v. Abbott lab orator les . 26 Cal.3d 588 (1980). 163 
Hr.SpcTTT32. 607 P.2d724. cert, denied U.S. . 101 

,S.Ct. 286 (1980) (manufacturer?: of DEScan be held liable based 
on market proportion, because particular manufacturer of drug 

i administered co plaintiffs mother many years earlier could not 
be Identified). See also Hardy, v. John s -Man vl 1 1 e _Sale_s JSoiju. 
suora* The courtTTso helo that Borel's cause of action did 
n"otaccr«ie until the efface* of the acb^cos exposure manifested 
themselves, so that Che action ^.is not bured by the applicable 
statute of limitation. * * 
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diversity case applying Minnesota law, the court upheld a jury 

* 

instruction which held Che manufacturer to a duty to advance the 

state of medical knowledge and to warn of foreseeable risks. 

The instruction read: 

A canufacturer has a duty to test and inspect 
his products, and the extent of such * research 
, k and experiment must b& commensurate with the 
dangers involved. A product must not be made 
available to the public without disclosure of 
those dangers that the application of reason- 
able foresight would reveal. A manufacturer 
is held to the knowledge and skill of an - 
expert in determining whether or not his .pro- 
duct is -defective or otherwise dangerous.' It 
is admitted that Johns-Manville knew as early 
as 1942 that asbestos would cause asbestosis 
when inhaled by factory workers. Mr. Karjala, 
however, is not a factory worker. He is an 
insulation installer. It is for you to decide 
whether or not Johns-Manville knew in fact of 
the danger to Mr. Karjala of contracting 
asbestosis. . • . 

In reaching your decision, you may con- 
sider the knowledge which Johns-Manville had 
relative to factory workers and whether or 
not this knowledge would ^put Johns-Manville 
on notice of the danger to Mr. Karjala as an 
insulation worker. 188 / 



It seems clear that as a minimum a plaintiff school district 
should be able to "get to the jury** on the contention that industry 
knowledge of dangers to factory workers created a duty to test 
with respect to possible dangers of exposure caused by release of 



188 / 523 F.2d at 158. The court affirmed the judgment of the 
district court on the jury verdict in favor of the piain- 
' tiff. The court also upheld application of the manifest it ion 
rule Co the statute of limitation issue. The time at which 
Karjala's impairment manifested itself was for the jury to deter- 
mine. Id. at 161. 
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asbestos fibers from friable products. In classrooms wr-ch would 

be 'occupied by children for many years. The same Is true with 

respect to the duty^to warn that airborne asbestos fibers are 

dangerous. In other words. It should bfe possible to create a 

convincing case of foreseeablllty of ham - a central Issue In 

products liability litigation. In Davis v. Wyeth Laboratories., 

l nc , t 399 F.2d 121 (9th Clr. 1968). it Was held that the defendant 

manufacturer had a duty to warn consumers of the statistical risk 

that less than one person in a million nay wontract polio by 

taking its vaccine. The court held that the failure to meet this 

duty rendered the drug "unfit" and "unreasonably-dangerous" within 

the meaning of Section A02A of the Restatement. The court enpha- ^ 

sized that even though the advantage to be. gained by use of a 

product Is greats it Is necessary to warn the consumer of risks 

involved, so that the consumer can make a free choice. 

Ic (appellee) would approach the problem from 
a purely statistical point of view, less than 
one out (of) a million Is just not unreason- 
able. This approach we reject, when, in a 
•particular case, the risk qualitatively (e.g., 
of death or major disability) as well as 
quantitatively, on balance with the end sought 
Co be achieved, Is such as to call for a true 
choice judgment, medical or personal, the 
warning must be given. 189/ ( 

Given the" concern of parents for die safety of their own 

children, l-c is obvious that a warning that asbestos may pose 

even a very small quantitative degree of risk - but a risk of 

death or disablement — would likely be a material factor 

189/ 399- F. 2d at 129-30. 
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Influencing the decision of a school district whether to allow 
installation of asbestos in its schools. In fact, the discovery 
of the potential risks after the fact has led In some cases to 
closings of schools while asbestos was removed. 190 / costly effor; 
to remove- asbestos from schools, 191/ and the enactment of the 
Asbestos School Hazard Act by Congress., It seems likely that If 
school districts had been rned that It was proposed to Install 
friable asbestos In their schools/ which could cause mesothelioma 
or lung cancer, most schbel districts would not have allowed 
Installation of the product. 

S trict Liability Conclusion 
Accordingly, In many situations a school district could suc- 
cessfully state a strict liability cause of action. The claim 
should survive a motion to dismiss. The qualifications to this 
conclusion are that the economic loss Issue already discussed 
would have to be resolved favorably, and the action would have to 
survive scrutiny under the applicable statute, of limitation. 
Then, the^ school district would face a factual Issue as ^to whether 
the friable asbestos created a risk of personal injury. "Failure 
to warn" and "failure to test." which are crucial to the showing, 
of the breach of a "duty," should not be difficult to establish 
based ort the history of previous asbestos litigation. 



190 / E.g., NeW Yo rk Tin es, June 11, 1979 at B3 (New York City 
Public~^oofsTs£ and 205). 

191 / See Section VI (Case Studies) in the General Background 
portion of this Report, siipra. 

i 
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Th« United States, ot a school district, could .recover on a 
strict liability claim. As In Rorel. Ukely defendants may find 
themselves in an anomalous position on the limitation issue. 
Since the' industry originally sold the products without any 
warning and still contends that asbestos in the schools poses no 
"unreasonable risks." 192/ it may be difficult for likely defen- 
dants to establish that plaintiffs have been .llatory In seeking 
abatement. If plaintiffs can establish the existence of a hazard- 
ous condition requiring abatement, little more may be required to 
sustain recovery, In view of the manufacturers' failure to warn 

and test regarding the dangerous propensities of friable asbestos 
t 

products. 

2. Negligence ' 
The Rest atement (Seco nd ) of Torts ., Sect Ions 388 and 394 
(1965). sees forth the elements of a products liability claim for 
negligence. The Restatement provides <hat a supplier or manufac- 
turer of a chattel known to be dangerous for Its Intended use Is 
liable for bodily harm resulting from the use if he (a) knows, 
or should know, that the chattel Is likely to be dangerous, (b) 
has no reason to believe that the user will know the danger, and 
(c) fails to warn the^se^of the dangerous condition. 



10?/ Letters of April 23. 1981 and Hay 4, 1381. on behalf of 
— ' ArteMo, Information Association/North America to Asbestos 
nahllltv Task Force U.S. Justice Dept.; answers Co complaint 
™H interrogate °cs by defendants U.S. Gypsum Co. and National 
Cypsim'co! !n anij^^^ ^SSSk , 

Gypsum Co. . GcncVaT IWck*rouncT5ection VIA. sun.ra. 
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At already stated, Borel held that where failure to give 
adequate warning is alleged to have made a product unreasonably 
dangerous, "the standard for strict liability is essentially simi- 
lar to the standard for establishing negligence: the seller or 
manufacturer has a duty to warn of the foreseeable dangers." 193 / 

The allegations of negligent acts in Borel included failure 
to warn, failure to test the products, and failure to remove the 
products from the marke* upon ascertaining that the products would 
cause asbestosis. JJM/ Although the plaintiff won in Borel on 
the strict liability claim, he lost on the negligence claim in 
spite of the similarity between the causes of action. The jury 
found that two of the defendants were not negligent even though 
those same defendants were liable on a strict liability claim, 
and found that Borel had been contributorily negligent which 
served to bar his recovery on the negligence claim, but not on the 
strict liability claim. 

We do' not consider an extended discussion of a negligence 
cause of action to be necessary. In general, the conclusions 
stated with respect to strict liability arc else applicable to a 
negligence claim. The first legal issues section of this Report 
dealing with duty, breach of duty and injury, summarizes the 
elements of a products liability claim for negligence. Counsel in 
a particular case will determine whether to include a negligence 
claim along with a strict liability claim based on consideration 



193 / 493 F.2d at 103. 
19^ / -Id., at 1086. 
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of several factors under the law of the appropriate jurisdiction 
including whether there are any bars to recovery in strict liabi- 
lity ,not applicable to a negligence action - several courts have 
held that economic loss may be recovered in negligence but not 
in strict liability 195/ - and whether any disadvantages arise 
from including a negligence claim. As a practical matter, most 
plaintiffs 1 attorneys plead both strict, liability and negligence 
in products liability cases. 

Negligence Conclusion 
The United States, or a school district, could recover the . 
costs of abating asbestos nazards on a negligence claim. 

3. Implied Warranty 
The two implied warranties utilized in cases of this nature 
are the implied warranty of merchantability, reflected in U.C.C. 
S2-314. and the, implied warranty of fitness for a particular pur- 
'pose. reflected in U.C.C. $2-315. A number of cases have found 
an implied warranty of safety as to a wide variety of products. 
See , e.g. . Henningsen v. Bloomfield Motors. Inc. . 32 N.J. 358. 
161 A. 2d 69 (I960) (automobile). 

The elements of an implied merchantability claim are: 

(1) that a merchant sold goods, 

(2) which were not "merchantable" at the time 
of sale, and 

(3) injury and damages to the plaintiff or his 
property 



195/ See note 147 at p. 106, supra . 
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(4) caused proximately end in fact by the 
defective nature of thfc goods, and 

(5) notice to seller of injury. 196/ 

The key requirement for merchantability is that the product be 
fit for the ordinary purposes for which it is intended. 

The elements for an implied warranty of fitness claim not 

required for an implied warranty of merchantability claim are:, 

j 

>(1) The seller'Vust have reason to know the 
buyer's particular purpose. 

(2) The^ seller must have reason to know that 
the buyer is relying on the seller's 
skill or Judgment to furaisU appropriate 
goods. 

(3) The buyer must, in fact, rely upon the 
seller's skill or judgment. 197 / 

The problem with an implied warranty claim is that under U.C.C. 

52-715, the cause of action accrues at the time of delivery. 

However, as already discussed, it can be contended that :he 

U.C.C. is not applicable here, since the defective product 

been incorporated into real property. Also, in Sampson Co ^str . 

Co. v. Farmers Cooperative Elevator Co. . 382 F.2d 645 (10th Cir. 

1967) (Oklahoma law), the court held that the implied warranty 

cause of action with respect to defective concrete accrued when 

the company learned of the defect rather than at the time of 

- , jj 

completion. Accordingly, an action commenced almost six years 
after completion was not barred. 1 



196/ White & Summers, Uniform Commercial Code at 343 (2d ed. 
: 1980). { 

197/ Id. at 358. 
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In the situation addressed by this Report, the primary 
advantage of the restitution and tort theories over an Implied 
warranty cause of action Is the greater likelihood of a favorable 
outcome under statutes of limitation. Also, the U.C.C. requires 
that the buyer must give the seller notice within a reasonable 
time alter he knows or should know of the breach 198 / and sanc- 
tions disclaimers by the seller". 199 / In*the early part of the 
twentieth century, there was an additional critical advantage 
in that privity of contract was required In a warranty action, 
whereas privity was not required In a negligence or strict liabi- 
lity action. 200 / Now, however, the modern trend even in implied 
warranty actions "Is away from privity to foreseeablllty as the 
criterion for liability." 201 / 

It appears that a school district could state a claim for 
relief grounded upon an implied warranty of merchantability and 
a warranty of fitness for a particular purpose. It is clear that 
if friabJe asbestos Ls hazardous as claimed, it .Is and was unfit 
for use In classrooms. It will be necessary for local counsel to 
review a particular situation, and determine whether under the 
statute of limitation rples of the particular jurisdiction, an 
implied warranty claim should be Included along with claims for 



198/ U.C.C. $2-607(3). 
199 / 'U.C.C. $2-316. 

200 / See 1 Anderson, The Uniform Commercial Code , Section 2-3 14 

Kr at 629 (negligence); Id., Section 2-314:178 at 651 
(strict liability) (2d ed. 1970). 

201 / id.. Section 2-314:47 at 571. 
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restitution, strict liability, and negligence. .For example. Che 
economic loss hurdle faced In strict liability claims will not be 
an obstacle to an Implied warranty claim In some jurisdictions. 202/ 

' Finally. It will be necessary to review the contract and 
specification documents pertaining to the original construction 
and sales contracts, to determine whether there Is an express 
warranty or other provision, on which a contractual claim for 
relief can be founded. As an example, one set of documents 
reviewed pertaining to a 'recent contract to remove asbestos from 
a school, contained provUlon. that, had they been Included In f 
,:he original contract pertaining to construction of the school 
building: would probably have constituted an express, prospective 
warranty of fitness. > 
Implied Warranty Conclusion 
Statutes of limitation will, in many jurisdictions, render 
rec^-rrXIn' Implied warranty theory unlikely. There are 
exceptions', however, as previously indicated, so that counsel 
representing the United States or a school district should care- 
fully investigate an implied warranty claim, which Is traditionally 
included along.wlth strict liability and negligence claims in 
products liability actions. V> 



, ^"chaser £ anTc'tlonoased on a Code warranty.")- 
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C. Misrepresentation 

The element* of the tort cause of action In, deceit (or fraudu- 
lent misrepresentation) are: (I) the making of a false represen- 
tation by the defendant; (2) the statement is either knowingly 
false or. not known by the defendant to be true; (3) the defendant 
intends' the plaintiff to -act on the misrepresentation ; (4) the 
plaintiff justifiably relies on the statement; (5) the reliance 
results in damage to the plaintiff. 203/ 

Section IV of the General Background portion of tnis Report 
summarized a number of^ documents evidencing Industry knowledge of 
the hazards of asbestos as Ion*, ago a* the 193C)'s. *lf nondisclo- 
sure can serve as the basis for an action in deceit, then this 
Theory of action may- be maintainable against asbestos manufacturers 
who sold their products in the absence of warning, with *he advan- 
tage that there is no obstacle to recovery of economic loss. In 
fact, the ordinary purpose of a misrepresentation action is to 
recover "economic loss." This advantage may outweigh the disadvan- 
tage of having :o prove additional elements not necessary In 
strict liability or negligence. 

The older rule was that 'deceit could not lie for nondisclo- 
sure. 204/ However. "lt]he law appears to be working toward the 



203/ ' Prosser. La*w of Torts- at* 685-86 (4th \j. 1971). ^lllty 
— lay ertenrFo-pTftTeT not directly corfyn Icated. with, but 
who the aJfSd.nl desires to. influence or whosE reliance on the 
representation should be anticipated. Id. at 7UZ-Ui. 

204 / Id y at 696. 
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ultflate conclusion chat full disclosure of all material facts 
nu$£be made wherever elementary fair conduct demands it." 205 / 
There is a tendency to find a-duty of disclosure where -he 
defendant has means of knowledge not open to ^he plaintiff * md 
is aware that the plaintiff is acting under a misapprehension 
as to the' facts which could be of .importance, to him,, and would 
probabiv affect his decision'." 206/ Even though the facts with- 
held are likely to cause only economic loss^he modern rule is 
that the seller who fails to disclose latent defects known to him 
is liable for resulting economic loss. 207 / 

An ^exaaple of an actionable fraud based on nondisclosure is 
the decision in Musgiave v. Lucas . 193 Or. 401, 238 P. 2d 780 
c (1951). The defendant sold a sand and gravel business to the 
plaintiff but withheld the fact that the Corps of Engineers 
challenged the right to continue the sand and gravel extraction. 
The court, in finding that a cause o'f action was stated, held 
that "(a Jctionable fraud nay be committed by a concealment of 
material facts as well as by affirmative and positive misrepresen- 
tation." 208 / 

As already stated, economic loss Is recoverable in an action 
for deceit. Accordingly, deceit is a valuable additional ca se of 
action in situations in which factual investigation discovers the 



205 / Id. at 698. 

206 / Id. at 697. 

207/ Id. at 697-98. 

208/ 2J8 P. 2d jt 784. 
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presence of the necessary elements, In jurisdictions In which reco« 
vtfry for economic loss In strict liability or negligence Is * 
uncertain. 209 / \ 

In addition to damages for deceit, misrepresentation may 
also be the subject of equitable remedies, such as imposition of 
a constructive trust, designed to redress the plaintiff where a 
defendant has been unjustly enriched. 210 / The reteutlon-of 
profits by asbesto> manufactured who, allegedly, knowingly sold 
hazardous products to school districts who must now abate the 

hazards, nay be found to constitute Mnjust enrichment. 

% % 

K 

Conclus Ion 

A school district could recover the losses incurred from 
abating asbestos hazards, from the asbestos manufacturers, by 
tort actions for deceit where the necessary elements exist. 
Though the plaintiff must prove elements not required in strict 
liability or negligence, there Is on the other hand no "obstacle 
to recovering economic loss. Also, deceit, where intentional, 
is* one of the torts for which punitive or exemplary damages may 
be awaVded. Jfor the purposes of punishment and deterrence. 211 / 
Th*e discovery rule Is ordinarily applicable to determining the 

209 / In some jurisdictions, an action is also maintainable for 

a negligent as opposed to an Intentional misrepresentation, 
With, however , 'the sane effect there Is no obstacle to the 
recovery of economic loss. Prosser? Law of Torts at 705 (4th ed. 
1971). 

210 / ^Id. at 687. The misrepresentation does not have to be 
~ — "intentional to justify equitable remedies. 

211 ) ]d. at 9-10, 735-36. 
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accrual of negligent or intentional misrepresentation causes o: 
action, for purposes of statutes of limitation. 212/ 
i 



212/ £.g.y>lo orn>an Mfg . Co. v. National Tank Co. , 414 N.E.2d 1302, 
T5l4 tm.App.~l9&». 
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D. Huttance 

"A public nuisance Is an unreasonable Interference with a 
tight conoon to the general public" and Includes conduct which 
"Involves a significant Interference with the public health, the 
public safety, the public peace, the public co-fort or the public 
convenience." °— — gecond) of Torts. 5821(b) (1979). 

Parents, students, and state attorneys general may therefore 
have a potential nuisance claim against a school district that 
refuses to abate a proven asbestos hazard. It should be stressed 
that a school district, if sued, may seek Indemnity (or at least 
contribution) from the asbestos manufacturer. 213/ No attempt Is 
aade'ln this Report to state conclusions as to the outcome of a 
- nuisance action against a school district since actions against 
school districts, as opposed to actions on their behalf, are not 
the subject of the Act under which this Report has been prepared. 

The school district Itself, since it ordinarily owns and con- 
trols the property, would not appear able to maintain a nuisance 
action against the asbestos manufacturers. 214/ A nuisance action 
U generally brought against the entity currently In control of 
Che nuisance, with an Injunction or abatement order being the- 
remedy sought to halt a continuing nuisance. 



213 / See Section II A 2. supra 

**> toWagE ^ - ^ "* ^ 9 ° 8, 
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Conclus ion 

The United States or a school district could not maintain a 
nuisance cause of action against asbestos manufacturers. 

E » Other Possible State Law Claims 

Other claims may be developed by counsel based on particular 
state statutes or common law rules. An example Is t,he fraud and 
deception treble damages claim under a Texas statute, Included In 
Che complaint filed by the Dayton Independent School District. 215/ 
The conclusion Is that 'restitution, strict liability, negligence, 
and In sone cases, Implied warranty and/or misrepresentation, will 
prove to be .the viable claims In most jurisdictions. 
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F. Aids in Establishing the Hazard Element of 
A Restitution or Products Liability Claim 

The congressional findings in the Asbestos School Hazard 

Act are relevant to an action but only as weighty evidence that 

a hazard exists. They 'fall far short o. declaring a nuisance 

per se . A nuisance per se is created by a violation of a statute, 

ordinance or other legal requirement, and not by a legislative 

finding. A legislative finding does not have the force of law 

but simply evinces congressional intent f A rhus ~*ds in the 

judicial construction of the meaning and pjrpose of the statute 

of which it is /part. 



Furthermore, it is not clear that, standing alone, a federal 
legislative finding is at all binding on state courts. State 
common law is, of course, solely a matter of state law. To the 
extent that the legislature may declare an activity to be a public 
nuisance or otherwise affect the Judicial outcome of the merits 
of an action under state law, it is the prerogative of the state 
legislature, and not the domain of the federal government. Indeed, 
the Asbestos Act explicitly denies any intention to affect the 
legal rights of individuals. 

Nevertheless , the congress ional findings in the Asbes tos 
Act are relevant to a restitution or products liability action 
as an important consideration in the judicial resolution of the 
hazard issue. Judicial determination of common law claims depends 
on en unde rstanding* of societal norms which are in turn often 
manifested in recent legislative enactments. However, even in 



this 




Asbestos Act's findings Ls somewhat 
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limited. Although they strongly support the proposition that the 
presence of asbestos poses an unreasonable public health hazard, 
the language of the specific findings at issue does not purport 
to address directly the unreasonableness of the conduct of the 
asbestos manufacturers. Thus only one, albeit a key,, element of 
a restitution or products liability claim is affected. 

I. Background: Asbestos School Hazard Act 
The major purposes of the Asbestos School Hazard Detection 
and Control Act of 1980 are three-fold: (1) to establish a pro- 
gram for the inspection of schools to detect the presence of" 
hazardous asbestos materials, (2) to provide loans to states or 
local educational agencies to contain or remove hazardous asbestos 
materials from schools, and (3) to replace such materials with 
other^ suitable building materials. The general statutory scheme 
calls for federal funding of state and local efforts to address 
the asb^ os problem. The Act expressly denies (Pub. L. No. 
96-270, Section 10, 20 tf.S.C. 3609) any intent to create a legal 
standard of conduct or to assess legal responsibility for the 
harm inflicted. Instead, It mandates that the Attorney General 
prepare for Congres'. a report concerning legal liability. 

The congress tonal findings relevant to the issue posed by 
this section of our report are contained in Section 2 of the Act 
(20 U.S.C. 3601): 

The Congress finds that -- 

(1) exposure to asbestos fibers has been 
identified over a long period of time and by 
^reputable medical and scientific evidence as 
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significantly Increasing the Incidence of 
cancer and other severe or fatcl diseases, 
such as asbestosis; \— — ^ 

(2) medical evidence has suggested that ^^-^ 
children may be particularly vulnerable to X 
environmentally Induced cancers; * \ 

(3) medical science h*»» not established anV ) 
minimum level of exposure to asbestos f lbers\ft>^^ - *'^ 
vhlch Is considered to be safe to individuals 
exposed to the fibers ; 

(A) substantial amounts of asbestos, parti- 
cularly in sprayed form, have been used In 
school buildings, especially during the 
period 1946 through 1972; 

(5) partial surveys In some States have Indi- 
cated that (A) In a number of school buildings 
materials containing asbestos fibers have 
become damaged or friable, causing asbestos 
fibers to be dislodged into the air, and 

(B) asbestos concentrations far exceeding nor- 
mal ambient air levels have been found In 
school buildings containing such damaged 
materials; 

(6) the presence In school buildings of fri - 
able or easily damaged asbestos creates an 
unwarranted h ft jaro to the health ot the school 
children and scnooi' employees .who arc exposed 
t o such materials . [Emphasis supplied.] 

This section of the report addresses the relevance of these 
findings to a restitution or products liability action predicated 
"on^the allegation that the presence of friable asbestos In a school 
amounts to a hazard or a nuisance. 

2. Nuisance Law In General 
Most simply stated, a "nuisance" does not signify any parti- 
cular kind of conduct on the part of the defendant. Instead, 
the terra refers to the^ invasion of two kinds of legal Interests — 
a rlght>coomon to the public, or the private interest In the use 
and* enjoyraent of land tJy conduct that Is tortious because It 
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falls within traditional categories of tort liability. These two 

ifferent types of harm correspond respectively to publlc^and pri- 
vate nuisances. 216/ Specifically, a "private nuisance" Involves 
an unlawful invasion of another's interest In the private use and 
enjoy-aent of his land. 2JL7/ And a "public nuisance" is "an unrea- 
sonable interference with a right common to the general public." 218 / 

According to the Restatement o f Torts both types of nuisance 
may be classified either as an Intentional or unintentional tort: 



One Is subject to liability * * * if, but only 
if, his conduct Is a legal cause of an Inva- 
sion * * * and the invasion is either 

(a) intentional and unreasonable, or 

(b) unintentional and otherwise actionable 
under the rules controlling liability for 
negligent or reckless conduct, or for abnor- 
aally dangerous conditions or activities. 219 / 



Of particular pertinence to the relevance of congressional findings 
In the Asbestos Act to the existence of a nuisance, the Restatement 
identifies (S821B) three sets of "circumstances" which lend suppo. . 
to a ruling that an actionable public nuisance exists: 



216 / See generally Restatement (Second) of Torts . Introductory 

Rote Ch. 40, S82i\ comment c (1979). See also Prosser 
Law of Torts $86 (4th ed. 1971). 

217 / Restatement, $822. 

£18/ _Id. 58213. T he most practical difference between private and 

public nuisances is simply that the former involves only 
Interest In real property and the latter involves harm to a great 
many people. Their definitions, of course, are not mutually 
exclusive, and consequently certain ronduct may constitute both 
types of nuisances (e_jj>. . when the Interference Is to a public 
right which involves land) . 

219 / jd. 5822. Sec Rest atement , supra, $821B cowmen t h, S822 
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Circumstances that nay sustain a holding that 
an Interference with a public right Is unrea- 
sonable include the following: 

(a) Whether the conduct Involves a" signifi- 
cant interference with the public healthy the 
public safety, the public peace, the public 
confort or the public convenience, or 

(b) whether the conduct Is proscribed by a 
statute, ordinance or admlnis trat Ive regula- 
tion, or 

(c) whether the conduct Is of a continuing 
nature or has produced a permanent or long- 
lasting effect, and, as the actor knows or 
has reason to Know, has a significant effect 
upon the public right. 

On their face, the congressional findings In the Asbestos School 

Hazard Detection and Control Act of 1980 appear to address all 

r 

of these circumstances. 

3. Relationship of Congressional Findings to the 
Existence of a Nuisance 

{ Theoretically, a congressional finding could have a range of 

Impacts on common law, Including, In descending magnitude of , 

impact: establishing a conclusive presumption that the presence 

of friable asbestos In schools Is an actionable nuisance (l_.e. . a 

nuisance £er se ) , providing significant evidence, susceptible to 

judicial notice, that an unreasonable interference with a right 

common to the public exiscs; or having no effect at all. For 

several reasons, the congressional findings in the Asbestos Act 

appear to have an effect on nuisance law which falls somewhere 

between these latter two possibilities. 

Most Importantly, any argument that congressional findings 

In the Asbestos' Act have a conclusive Impact on nuisance law Is 

raetiwith an initial formidable obstacle. The Asbestos Act 
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expressly disclaims any Intention of affecting the legal rights of 
anyone. It specifically provides (20 U.S.C. 3609) that "nothing 
In this Act shall * * * affect the right of any party to seek 
legal redress In connection with the purchase or installation of 
asbestos materials In schools or any claim of disability or death 
related to exposure of asbestos In a school setting * * *•" Taken 
literally, this provision most certainly precludes any argument 
that the Act's legislative findings significantly a.'fect a common 
law public nuisance action by establishing that the presence of 
friable asbestos In school buildings Is a nuisance per sc . 

However, with respect to nuisance per se , any legal effect 
of this "retained right" provision Is really Incidental because 
a congressional finding would not, in any event, be sufficient to 
suppose such a legal claim. Instead, like preambles to statutes, 
such declarations of legislative findings "do not constitute an 
exertion of the will of Congress which Is legislation, but a reci- 
tal of considerations which In the opinion of that body existed 
and justified the expression of Its will" In other portions of 
the legislation. Ca rter v. Carter Coal Co. , 298 U.S. 238, 290 
(1936). 220/ Thus, such congressional recitations principally 
serve as an aid to judicial Interpretation and understanding of 

220/ See also Yazoo and Mississippi Valley River R.R. Co. v. 
TK5n~~l?2U7?7TT4T~IJg ~7Tfe9yT~ Sss*n of Am erican Rail- 
roads — (Jostle, 562 F.2d 1310. 1316 (D.fc. Cir. L9/7) . Biss'ette 
vrTo'ioniaTrToTtgaRe Coro. of D.C.. 477 F.2d. 1245. 1246 n72"7oTC. 
Cir"n7in TehT^anV^^gn'pJ al Ki Ry. Co. v. ICC 540 F.2d 71. 79 
(3d Cir. 197oT7~cert. d enied , aT9 U.S. 1061 (1977;. Hughes Tool Co. 
v. Meior. 486 K.2TT937 *>9& (10th Cir. 197 3). l-\ C . San.ls, Suther- 
iantTSta'tutes and SciLutorv Const ruction . §520.02. 20.09 (4th edT 

\mr. ' 
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the main body of the statute. 221/ However, even wlchln chose nar- 
row confines, their role has been quite limited. The normal rule 
applied by most courts is that so long as the tegloUtlvc intent 
in the rest.of the statute is clear, there is no occasion to 
tesorcco such legislative decorations , 222/ only if Judicial 
construction of the statute Is In need of guidance are these 
declarations, although not conclusive, entitled to judicial con- 
sideration. 223 / 

Consequently, the congressional findings of fact In the 
Asbestos Act are Inapposite to the Restatement ■ ^s assertion (5821B 
(b)) that "whether the conduct Is proscribed by a statute, ordi- 
nance or administrative regulation" Is relevant to determining 
whether It constitutes a public nuisance. They neither purport 



tlons orfTnTO^ and purpose were historically included in the 
theV een^raLly are pLaced before a .tatuCe s enabling cl ?«"' 

epicure. luU 0r ' 15, ' (footfToCe concinue<T) 
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to nor actuall? have the effect of establishing a legal standard 
of conduct. 

Nevertheless, a relatively strong argument can be constructed 
that legislative declarations may have significant irapac' on com- 
mon law, including Judicial application of nuisance doc ie in 
the context of asbestos litigation, without directly declari'* 
the rights and legal liabilities of the parties. This argument 
rests on two fundamental doctrines: the weight iness of legislative 
^findings and the duty of common law courts to look to the policy 
behind legislative enactments in applying common law principles. 
Such an indirect effect on nuisance law does not affront the 
Asbestos Act's "retained rights" provision: Zeaeral law would not 
be preempting state law, but a legislative finding would simply be 
providing evidence of an important circumstance, subject to Judi- 
cial notice, relevant to Judicial application rf state law. 



(rootnote ?2l continued) 

County Quarterly Court , 526 iS.W.2d 505, 508 (Tenn.App. 1975); see 
generally. 2A Sands, Sutherland Statutes and Statutory Construction , 
supra , $47.04. Arguably, therefore , legislative declarations' such 
as those in the Asbestos Act, which are not in a formal preamble 
but are an "operative" portion of the statute, are entitled to 
greater veight than a preamble declaration normally is. Such a 
distinction, however, has been criticized as unfounded. Id. 
Legislative declarations prior to an enabling clause shouT? not be 
discounted o*> that account, but neither can the general prefatory 
nature of legislative declarations be ignored. Cf. Hughea Tool Co. 
v. Meijer, 486 F.2d 593, 596 (10th Cir. 1973), Hart nan v. Washington 
State Cane Commission . 85 Wash. 2d 176, 179, 537T.T<T614 (1975). 

(footnote 222 continued), 

inconsistency in an enacting p^rt of a statute and language in 
its preamble, the preamble controls). 

(footnote 223 continued) /^y 

v. Martin, 112 Ca.App. 826, 146 S.E/Sd 529 (1965), Besozzi v. 
,Ind77na groplo y^ent Sec. Bd.. 237 Lnd. 341, \U6 N.E.27TfO*u7 104 
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Ir ' lock v. H lrsh . 256 U.S. Vj5, 154-155 (1921). the-Unlced 

States supreme Court commented on the great deference owed to a 

Legislative determination s I m I 1<m ^J, n^n a t u r e to that Involved In 

the liistant matter. "(A) declaration by a legislature concerning 

public conditions that by necessity and duty It must know', is 

t 

entitled at least to great respect. In this Instance Congress 
states A^publlcly notorious and afiaost world-wide fact. That the^| 
emergency declared by statute cJld exist must be assumed. * * **' 224 / 
Similarly. ^fAte courts have often remarked on the weighty consl- * 
deration owed tu legislative findings. The general rule In state 
% courts appears to be that, depending on the degree to which the 
particular fiudlogs are sJ>ceptlble 'to legislative determina- 
tion, 225 / they are entitled to deference short of a binding 



224/ See also U nited St ates v. Cale^ro De Lutro . 309 K.Supp. 462. 

T37I5.~rl.Y. 1970)" (although findings se t forth In intro- 
ductory portion of a statute do not preclude further examination, 
such findings- are entitled to considerable weight provided It 
appears tnat a rational basis underlays them). £f. Lcary v. United 
States . 395 U.S. 6, 38 (1969) ( M [I]t must be kept in mind that 
'significant weight should be accorded the capacity of Congress 
to amass the stuff of actual experience and call conclusions from 
itr.'") {Citation omittedv \ 
* * 

225 / r {Wjhere the fact Is precise and objective and 
J' It appears that the legislature Is as well 
qualified to determine Its existence as a 
court, the legislative determination will con- 
clude judicial Inquiry. But where the deter- 
mination of fact also ln\.>sVes judgment fac- 

• 1 tors, such as f the existence of any emergency, 

and .where the fact is capable of and likely 
to change, then the court usually will review 
the original existence of and continuation of 
the facts alleged In the enactment. 

1A C. ^4nJ» > 'Sather 1 md Statutes and Stat utory Constr uction, supra . 
$20.0} (root notes omitted)* 
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presumption, 226/ but close to a rebuttable one: "'jAj decent 
respect for coordinate department of government requires the 
court to treat (Legislative findings] as true until the contrary 
appears.'" 227 / 

Of course. It is r.ot generally clear the extent to which a 
state cot rt applying state law need defer to a federal as opposed 
%o a state legislative determination. However, especially In this 
natter In which the rei- "ant determination Involves a public health 
hazard. Congress shoul receive the greatest deference. 

Moreover, according to the Supreme Court, congressional 
statutory declarations a, e relevant to Judicial understanding and 
application of common law. Justice 'tar Ian, writing for the Supreme 
Court in Moragne v. Stat* Marine Lines Inc. . 398 U.S. 375, 390-392 
(1970), specifically remarked on ihe duty of courts to apply the 
coranon law In the spirit of the policy reflec-ed In r jnt legis- 
lative enactments: 



226 / The courts generally Insist tnat a "fact" cannot be enacted 
as law binding on them. See generally 1A C. Sands, Suther - 
land Statutes and St atutory Construction , p upra , $20,03 (footnote 
ouittedj and cases cited in n.73. 

227 / Thornton v. Lane , 11 Ca. 459, 521 (1852). See Basehore v. 

Hamp den Indust rial Deve lo pment Authorit y, 4 3 3"" Pa. 40, 248 
A. 2d 212 (1968); (legislative ^IndLngs are entitled to or lm a 
facie acceptance of their correction), Clem v. Citv o f Yankton . 
"6T"S7D. 386. 160 N.W\2d 125 (1968) ( legTTnt Ive Joe Hz atTons 
entitled to great weight, but not binding on courts), Sta te v. 
Anderson . 81 Wash. 2d 234. 501 P. 2d 184, 133 (1972). jioppe ~ 
State , JB Wash. 2d 164. 469 P. 2d 909. 913 (1970) (legislative 
declaration of basis and necessity deemed conclusive as to clrcLa- 
stances asserted unless aided only by facts of which courts can 
take Judicial notice, it can be said that the legislative decla- 
ration on its face is obviously false), SLate_ex rel. Jvivln v. 
Cotn^y . 104 So. 2d 346 (PI a. 'Sup. Ct. 19M>) ffegfs i'affvo "deter. u- 
nitions not binding on courts, but very persuasive), 
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"(^legislative establlshraenc of policy carries 
significance beyond che parclcular scope of 
each of cho scacuces InVolved. The policy 
thus escabllshed has become Icself a pare ot 
our law, to be given Its appropriate welghc 
' noc'only In raaccers of statutory construction . 
but al<:o .In those oC decisional law. 

* ***** \ I 

This appreciation of the brnader role 
played by legislation In the developmpnc of 
the law reflects the practices of commonilaw 
courts from the most ancient cimes. * it 
has alw ays been che ducy of che co mmon-law 
- rfmrr co p erceive tneTapacc o r aaior legisla- 
tive I nnovacions and co inte rweave che new 
legislative policies wlch che lnheric ed body 
of common- law principles * * *» 

tSaphasis-supplied.] Accord , Gaudecce v. Webb. 362 Mass. 60. 284 
M.E.2d 222. 228-229 (1972). 228/ 

In the Instant matter, the relevant congressional declara- 
tions In the Asbestos Act appear to support a finding that a 
public nulsange exists. In particular, those declarations directly 
support a Judicial finding that there exists a significant Inter- 
ference with the' public health and safety. For example, clause 
(a)(6) proclaims that "the presence In school buildings of friable 
or easily damaged asbestos creates an unwarranted hazard to the , 
health of the school children and school employees who are exposed 
co such materials." 229/ The existence of such a circumstance, 
according to che Rescacement <S821B<2». "*ay suscain a holding 
chat an Interference with a public right is unreasonable." Thus. 



228/ In JtoraW and Gaudette , \he"*Unlted States Supreme Courc 
^^and-^assach useccs S upreme Judicial Courc . each ' held that 
"the rlghc to recover for wrongful death had become part of Its 
jurisdiction's common law ( Ue. , federal and state). 

229/ 20 U.S.C. 3601(a)(6). 
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it would be entirely appropriate for one seeking legal redress 
to offer those congressional findings as weighty evidence that 
the presence of friable asbestos in school buildings amounts to 
a hazardous condition constituting a public nuisance. 

Finally, it may clearly be contended either apart from or in 
conjunction with the congressional findings, that the release of 
asbestos fibers into the air constitutes a hazardous situation as 
a matter of law, determined either by collateral estoppel or Judi- 
cial notice of adjudicative medical fact* See Hardy v. Johns - 
M anvlUe Sales Corp. , 509 F.Supp. 1353, 1362-63 (E.D. Tex. 1981). 

Conclusio n 

The result of the congressional findings and previous judicial 
decisions could minimize the "hazard" issue, leaving the school 
districts with the reduced burden of proving other elements of a 
restitatlon or products liability claim, such as: the failure of 
the manufacturers to warn of the hazard; the friability of the 
asbestos; and the cost of replacement or repair. 
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Restitution and Products' Liability Cho ice of Law Issues 
1 . Jurisdiction, Venue and Choice of Law 
School districts will likely have an Initial choice of forum 
and venue, generally, both personal jurisdiction and venue can 
be obtained either where the manufacturer defendants "reside" or 
where Che affected school Is located. Suit may be filed In 
either state court, or federal court if diversity of citizen- 
ship exists, pursuant to 28 U.S.C. 1332. The United States, if 
It brings an action, Day sue in federal court pursuant -o 28 U.S.C. 
1345. Federal Rule of Civil Procedure 4(e) allows extt«.-terr l- 
torlal service of process to the same extent as the law of the 
foruokstate. Generally, roost states allow extra-territorial service 
based on actions causing injury within the state. 230/ 

Whichever forum is chosen will likely apply the law of the 
state In which the particular school Is located to determine 
substantive Issues. 231/ There have been modern developments in 
choice" of law decision-making that have sometimes led to applica- 
tion of the law cf a place other than where the Injury occurred 
based on policy determinations that another jurisdiction has a 
dominant Interest In regulating the conduct Involved. Here,, 
however, where the jurisdiction of rhe plaintiff's residence, at 
least some of the conduct (installation of the asbestos), and place 



230 / See , e.g. , N.Y. Civ. Prac. $302(a). 

231/ Restatement (Second) of Corffllct of Laws §221 (1971) <§f cl " 
— tut ion): 16 Am.Jur. 2d Conflict ot THw^ §§98, 107 (1979) 
- (tort); 16 Am.Jur. 2d Conflict of Laws SSI C&79) (contract). 



is: 

't 

ERIC 



170 



of injury, all coincide, It seems clear that Che substantive law 
of the state of the plaintiff school district will apply. 



An issue winch may arise in litigation, especially when the 
United States is 3 party to the action, is whether relevant 
common law rules of liability are to be discerned from federal 
rather than stace common law principles. To be sure, as a general 
matter, it is state not federal common law that governs tort 
actions. However,, in those instances where there exists a "sig- 
nificant conflict between some federal policy or interest and the 
use of state law", federal courts have on occasion found it 
necessary to fashion and apply federal, rather than state, common 
law to resolve a legal matter. 23^/ Thus, despite the Supreme 
Court's explicit admonition in Erie Railroad v. Tompkins , 304 
U.S. 78 (1938) that "[t]here is no federal general common law", 
0 the Court has since applied federal common law in several types 
of circumstances, including where the interstate nature of a 
controversy rendered inappropriate Che law of either state, 233 / 
where federally created substantive rights and obligations were 
at stake, 23** / where the problems involved were uniquely federal, 

232/ wallis v. Pan Am erican Petroleum Corp ., 384 U.S. 63, 68 / 

— Tr^6T. 

233 / See , e^g. . Nebraska v. Wyoming, 325 U.S. 589 (1945). 
234/ See, e^g. . Textile Workers v. Lincoln Mills . 353 U.S. 448, 



755-57(19. 7) , Clearfield Trust Co. v. United States , 318 
U.S. 363, 366-67 (1943). 



2. WheLher State Law, or "Federal Common Law," Will 
Govern Suits filed by the United State s 
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such as chose affecting relations with foreign nations, 235/ or 
where the need to foster federal policies and to protect thern 
trora the inconsistencies in the laws of several states was para- 
mount* 236 / 

In determining whether federal, as opposed to state common 
law will govern in asbestos litigation, federal courts will start 
with the basic assumption that it is the laws of the states which 
govern and "that it is for Congress, not federal courts, to arti- 
culate the appropriate standards to be applied as a matter of 
federal law." 237 / Weighty considerations support adnerence 
to this basic assumption in this case. First, state law applies 
if "it may fairly be taken that Congress has consented tc , 
application of state law, when acting partially in relation to 
federal interests and functions, through failure to make other 
provision for matters ordinarily so governed." 238/ Second, 
although the United States would be a formal party to the litiga- 
tion, a factor which normally would lend credence to a claim that 
federal common law should apply, no such support is warranted 
"where the Government has simply substituted itself for others 



235 / Banco H acional de Cuba v. Sabbatino , 376 U.S. 398, 421-27 
236 / Howard v. Lyons , 360 U.S. 5«3 (1959). 

237/ Cit y of M il wauk ee v. Illinois , No. 79-i08 (U.S., April 28, 
1961) slip op. ^10. 

238 / United States v. Standard Oil Co. , 332 U.S. 301, J* 39 (1947) 
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as successor to rights governed by state law." 239/ Express 
language in the Act providing t! 3t suits by the United States 
will be "on behalf of such recipient" against persons "liable to 
the recipient". 240/ strongly supports a conclusion that tfre 
United States *'has simply substituted Itself for others as suc- 
cessor to rights governed by state law" ar.d also that Congress 
has consented to the application of statt: law. Third, although 
federal concern with an issue, as expressed m^ongressional 
enactments, may be taker, as strong evidence of the need for 
uniformity in * given area of the law and thus for consistent 
application of federal as opposed to varying state common law, 
language in the Act does not appear to support such a conclusion. 
The Asbestos School Act provides, (20 U.S.C. 3609): 

nothing in this chapter [except for the 
section just discussed} shall — 

(1) affect the right of any paity to seek 

i legal redress in connection with the purchase 

or installation of asbestos material »^» . , 
or 

•> 

(2) affect the right of any party under any 
other law. 

Nevertheless, such considerations may not be absolutely 
dispositive of the issue since a case can be made that there is 
federal interest in unifoimtty of decisions in asbestos litiga- 
t.on. The extent ar.c nature of the asbestos problem — 



239 / Id. (liability of tortfeasor for government ' s losses in 
caring for injured soldier determined by^feietal common 
law rather than lav of the state where injuiy occurred). 

2^Y 20 U.S.C. 3607<*O(D. ' " * 



ERIC 184 



173 



the pervasiveness of the national hazard posed by asbestos and 
the uncertain nature of the long-term effects of asbestos conta- 
mination -- render the federal interest in the legal remedies 
available similar to thd federal interest in ensuring adequate 
legal redress for interstate injuries. Courts have accepted 
arguably comparable justifications in the context of hazardous 
waste litigation and applied federal common law. This is not an 
area ifl which Congress has enacted a comprehensive regulatory 
program and, consequently, there is no occasion for concluding 
that federal common law which would otherwise exist has been 
legislatively "preempted." 241 / At the same time, the more^ 
basic problem is whether there is federal common law to be pre- 
empted in tfils area."' The existence of federal common law here 
is unlikely for the reasons already set forth, particularly 
since the Court develops federal common law only in a "few and 

" restricted instances . " City of Milwaukee v. Illinois , U.S. 

, 101 ST.Ct. 1784, 'l790 (1981). 

• ^ * I* 



241/ Compare City o f Milwaukee v. Illinoi s , supr a;- ind Middlessex 
County Sewerage Author ity v. NationaT,Soa C rammers «Assn. , 
U.S. , 69 L.Ed . 2d 435 (1981). See also, California v. 

Sierra CluBT C U.S, , 101'S.Ct. 1775 (l$8l) (court refused 

'to imply private right of action under Rivers and Harbors Act of 
1899, 33 U.S.C. 403), Texas Industi les , Inc. v. Radc lltf Mat e rials, 

Inc . . ^ U.S. , 101 S.Ct. 2061 (l l /8l) (court held fedeiaT 

courts V?>v Lipo^cred to fashion federal common law contribution, 
rule anor^> antitrust wrongdoers). 
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.naLiy, of course, even If Che courts uLtiinateLy ruled 
that tederaL common Law did appLy, it is neither dear tbat the 
rul. of law then appLied woulJ be any different than otherwise 
applicable state common Law, 242 / nor cettaln that the common Law 
principles applied wouLd be more favorabLe to tort pLalntiffs. 243/ 

ConcLus Ion 

An argument may be made that federaL, as opposed to state, 
common law principles should govern actjestos Litigation, The 
chances of such an argument prevailing, however, are remote. 
The courts will start with the assumption tha\^state law provides 
the applicable LegaL principles. To overcome this basic assump- 
tion and other weighty considerations, the litigant seeking to 
invoke federal common law wilL need to demonstrate an especially 
strong federaL Interest in uniformity of decision in asbestos 
Litigation, and aLso successfully circumnavigate several recent 
Supreme Court decisions. , 



242/ See, e^c. , Board of Comm'rs v. Un ited States , 308 U.S. 343, 

j&-5rjmW. • 

243 / The Supreme Court has demonstrated in the past that It may 
not be an innovative tort forum favored by tort pLalntiffs. 
i See Laird v. Nelms , 406 U.S. 797 , reh. denied , 409 U.S. 902 (W72) 

^ THoldir.g FederaFTort Claims Act does not authorize suit against 

government based on strict liabiLity), United States v. Standard 
*^s. Oil Co. , 332 U.S. 30L (L947) (hoLding government not entitled to 
indemn it; from tortfeasor for Losses occurring as a resuLt of 
caring xor injured soldier). 
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ill. FEDERAL STATUTORY THEORIES OF RECOVERY 
A. Toxic Substances Control Act 

The Toxic Substances Control Act, 15 U.S.C. 2601 (1976), 
provides two possible causes of actioirto recover the expense of 
controlling asbestos hazards in schools. Both pf these provisions, 
however, require action by the Administrator of the Environmental 
Protection Agency. Section 7 authorizes the Administrator to 
seek judicial remedies for imminent hazards. Section 6 authorizes 
the administrator to regulate chemical hazards, Section 6 regula- 
tions nay be enforced by citizen suits under Section 20. 
1 . Section 7: Imminent H azards 
Section 7(a)(1) provides that: 

~ (tlhe Administrator may commence a civil , 
action ...(B) for relief . . > against any 
person who manufactures, processes, distri- 
butes in commerce, or uses, or disposes of, 
an imminently hazardous chemical substance - 
or mixture or anyarticle containing such a 
substance . . . [including] (b)(2)(D) the ^ 
replacement or repurchase of such substance, 
mixture, or article. 

Tlo court has yet examined the language of Section 7. Two teems 

pose difficult interpretive problems: (1) "imminently hazardous*; 

~ and J2) "replacement or repurchase." 

******* a. " Imminently Hazar d ous " 

Under Section 7(f), a substance is "imminently hazardous" 

if it "presents an, imminent and unreasonable risk of serious or 

widespread injury to health or the environment . " 15 U.S.C. 2606(f). 

* , The'statute states that a risk "shall be considered Iraralnent 

t 

if it is . . . likely to result in . . . injury . . . bofo^e a 
final rule undet section 6 can protect against such risk.* Id. 
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This rule Is not easily applied to carcinogens, which may have 
no detectable effects for 20 years or more. But the conferees 

- emphasized that "an imninent hazard nay be found at any point In 
the chain of events which may ult imately result in Injury to 
health or the environment." (Emphasis supplied.] H.R. Rep. No. 

^ 94-1679, 94th Cong., 2d Sess. 78, reprinted in (1976} U.S. Code 
Cong. & Ad. News 4563. And judicial Interpretations of similar 
provisions In other statutes suggest that asbestos In schools 

* could be found to pose an "imminent hazard." 

The Federal insecticide. Fungicide, and Rodenticlde Act 
(FiFRA), authorizes the Administrator of EPA to suspend t,he use 
of ^ny pesticide that would pose "an Imminent hazard during the 
time required for cancellation . . . proceedings." 7 U.S.C. 
1 36d (c )< 1 >T. It thus embodies a concept very similar to that In 
TSCA Section 7. in reviewing EPfc* decisions under F^FRA ,, the 
District of Columbia Circuit has held that evidence o/ carcino- 
genicity, by itself, lr sifficlent to justify a finding of "immi- 
nent hrzard." The suspension^ aldr In^dleldr In was upheld on 
the basis of data Indicating that dleldrlrt caused cancer in mice. 
EPF v. EPA, 510 F.2d 1292, 1298 (D.C > j&i<*< 1975)\ 

The carcinogenicity of as*bestos Is well-established, not 
only in mice but In humans as well. EPF v. EPA suggests', there- 
fore, that EPA could obtain judicial relief on the grounds that 
asbest s Is "Imminently hazardous." This interpretation is bol- 
stered by evidence that exposure to asbestos for even a few 
months causes significant increases in the incidence of cancer. 
See Reserve .Mining Co. v. EPA, 514 F.2d 492, 508 (j3th Cir. 1975), 
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aodlfltd . 529 F.2d 181 (8th Cir. 1976). The asbestos hazard is 
thus literally, as well as legally, imminent. 

To be actionable under Section 7, a hazard rouse also pose* 
"unreasonable risk of serious or widespread injury. . . ."15 
U.S,.C. 2606(f). The legislative history notes that the risk need 
not be "serious" if i effects a "substantial number of people." 
But Congress gave litde guidance to interpretation of the terra 
"unreasonable," In Interpreting other statutes however, the 
courts have held that unreasonableness is to be determined accord- 
ing to a balance of costs and benefits. Thus, for example,, under 
the Federal Hazardous Substance Act, 15 U.S.C. 1261(s), the 
District of Columbia Circuit held that: 

The requirement that the rlskjbe "unreason- 
able" necessarily Involves a balancing test 
like Jthat familiar In tort law: the regula- 
tion may Lssue If the severity of the injury 
that may result from the product, factored 
by the likelihood of the Injury, offsets the 
harm the regulation Itself Imposes upon manu- 
facturers and consumers. 

Forester v» Consumer Product Safety Comm'n , 559 F.2d 774, 789 (D.C. 
Clr. 1977). See also , Aqua Slide 'N' Dive Corp. v. Consumer Pro - 
duct S a fety Comm'n , 5t>9 F.2d 831, 839 (5th Clr. 1978) (applying 
same interpretation to the Consumer Product Safety Act, 1$ U.S.C. 
2058), SDF v. EFA, supra (applying similar provision to potential Q , 
carcinogen). Congress' assessment of the costs and benefits of 
* asbestos in schools is indicated by the Asbestos School Hazard \^ ^ 

Ac;. It declares that "friable or easily damaged asbestos ^creates 
an 'unwarranted hazard to . . . health." 20 U.S.C. 3601(a)(6). 
(Emphasis supplied.) That at least suggests that the risk posed 
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Finally, the Asbestos School Hazar^Act also provides s<pe 

general guidance to appllcatioi of the '•Imminent hazard" concept 

to the school asbestos problem. Section 6 authorizes loans for 

Che removal of asbescos materials only if such materials "pose an 

Imminent hazard to the health and safecy of children or employees." 

O 

20 U.S.C. 3605 (aj (2) (A) . (Emphasis supplied. J Section 11(3) 

states that: 

the term "imminent hazard to the health and 
safety" means, for purposes of section 6, that 
an asbestos material Is, according to stan- 
dards established by the Secretary, friable 
^. or easily damaged, or within easy reach of 
students or otherwise susceptible to dama'ge 
. . . which could result in the dispersal of 
asbestos fibers Into the school environment.^ 

20 U.S.C. 3610(3). This definition Is not, of course, conclusive 
as to the proper Interpretation of TSCA Section 7. Nonetheless, 
•It Is'persuaslve evidence that Congress considers friable asbestos 
in schools to pose ai< "imminent hazard." Jit also suggests a con- 
gruence between the approval of a loaj/under Asbestos School 
Hazard Act. Section 6, and the presence of an "Imminent nazard" 
under TSCA Section 7. / 

b. " Replacement or Repurchase " 
There Is no guidance In the statute, or ln-the legislative 
history, to the interpretation of "replacement or repurchase." 
It should be noted thar while Section 6 requlresJ^A to allow , 
the regulated party to choo^between replacWrtfrTt ana* repurchase , 
15 U.S.C. 2^05 / ;3)(7). Section 7. seems to a/low CPA to demand 
elcher "one. X 

The threshold issue for the application of this ^hr^se to 
the sclool asbestos problem Is whether "replacement or repurchase" 
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encompasses relnbursal. Only a cramped reading of che statute 
would suggest that It does not. Section 7 was established to 
provide a remedy for risks that are "imminent and unreasonable." 
If the courts found that asbestos in schools posed such a risk 
and required that it be replaced, surely it would be incongruous 
to deny reimbursement to those schools who had already done so. 

Once a right to reimbursement is established, of course, one 
oust still confront the issue of causation. Here, as with other 
theories of liability, difficulty in tracking an asbestos hazard 
back to the manufacturer may interfere with recovery against some 
potential defendants. But the clear intent of the statute to 
eliminate unreasonable risks supports extension of the joint 
liability theories of tort law to the problems of causation 
under TSCA Section 7. See, e^. , Hall v. E.I. Du Pont De Nemours 
& Co. , 345 F.Supp. 353 (E.D. N.Y. 1972). 

2. S ection 20: Citizen Suits to Enforce TSCA 

Any person may file suit to enforce regulations promulgated 
under TSCA Section 6, or "to compel the Administrator to perform 
any act or duty . . . which is not discretionary." 15 O.S.C. 
2619(a). For those seeking to recover the costs of controlling 
asbestos hazards, however, this provision is useless unless 
regulations are promulgated under Section 6. Such regulations 
are. of course, a prerequisite to an enforcement action. They 
are also necessary to render the Administrator's Section 7 duties 
nondiscretionary. See 15 U.S.C. 2606(a)(2). On September 17, 
1980, EPA proposed a rule under Section 6(a)(3) to require schools 
to identify asbestos hazards, and notify parents and employees. 
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Ac that tine. EPA stated that, "later In 1980," It intended to 
procecu with an "assessment and abatement program." 45 Fed. Reg. 
61,967 (1980). Mow, however, this intention has been abandoned. 
46 Fed. Reg. 23.726 (April 27, 1981). 

Toxi6 Su b stances Control Act Conclusion 
The Toxic Substances Control Act offers two potential reme- 
dies for the school asbestos problem. If the Administrator can 
establish that asbestos poses an "imminent hazard," he can recover 
funds expended to remove it. If the Administrator promulgates a 
rule requiring .abatement of asbestos hazards in schools, school 
districts can recover in actions on their own behalf. Unless the 
Administrator acts, however, TSCA provides no recourse for the 
school districts, or for the Attorney General. 
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B. C6nsuracr Product Safety Act 5 

The Consumer Product Safety Act of October 27, 1972, Pub. L. 
No* 92-573, provides two possible causes of action to recover the 
expense of controlling asbestos hazards in schools. However, each 
of the law's provisions requires prior action by the Consumer 
Product Safety Commission (CPSC) , the administrative body estab- 
lished by the Act. 

Section 12(a) of the Act authorizes the Commission. to file 
an action "(1) against an imminently hazardous consumer product 
for seizure of such product ... or (2) against any person who 
is a manufacturer r distributor, or retailer of such product, or 
(3) against both." (15 uTs.C. 2061) "(1976)/ Section 15 of the 
Act authorizes the Coramfssion, if it finds that a product presents 
a substantia' hazard, to order the manufacturer,- distributor or 
retailer .to take any one of the following actions: repair the 
product, replace it,' or refund the purchase price of the product. 
Section 15 orders are enforceable by cit^en suits under Section 
24. For either of these provisions to become applicable, however, 
fa threshold question must first be resolved, namely, that -asbestos 
is a " consumer product. "i 



1. Consumer Product 

52052(a)(1): The term "consumer product" 
means any article, or component part thereof, 
produced 6* distributed (i) for sale to a 
consumer f r use in or around a permanent or 
temporary household or residence, a school, 
in recreation, or otherwise, ol (ii) for 
the personal use, cons ration or enjoyment 
of a consumer in or around a permanent or 
temporary household or residence, a school, 
in recreation, or otherwise • • • , 
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Courts have construed this definition broadly, in keeping 
with congressional intent, 244/ sX that the Act's protective t 
purpcree'can be effectuated. The bllurcated definition has beeh 
held -to cover articles sold directly to consumers, 15 U.S.C. 
2052 (a)(1) (I) , and articles not actually sold to a consumer but 
produced or distributed for his use and which expose the consumer 
to a risk. 245 / There Is no suggastlon In the legislative history 
of the Act "that Congress Intended to Import a 'control' require- 
ment Into the definition of the terra 'consumer product."' 246 / 

The term "consumer product" hfcs been held to cover refuse 
bins which exposed consumers to a hazard, 247 / architectural - 
glazing materials which were held to be a component part of such 
distinct consumer products as storrc doors and sliding glass 
doors, 248 / and aluminum branch circuit wiring. 249 / With regard 



244 / Senate Committee on Commerce, S. Rep. No. 749, 92d Cong., 

2d Sess. 12 (1972); House Committee on Interstate and 
Foreign Commerce, H. R. Rep. No. 1153, 92d Cong.., 2d Sess. 27' 
(1972). The Senate bill had defined "use" as meaning "exposure 
to." 1 1972 J U.S. Code Cong. & Ad. ftews 4634. 

245 / Consumer Product Safety Com m'n v. Cha nce Mfg. Co., Inc. . 
— 441 F.Supp. 228, 231-32 (b7&X. 1977)": 

246 / Id . at 233. The district court found here that an amusement 

Eark ride, while not sold directly to consumers nor ever 
eir control, was a consumer product under the Act. 

247/ United Sta tes v. One Hazardous Product, Etc. . 487 F.Supp. 581 
(D. N.J. 1980). 

248 / ASG Industries, Inc. v. Consumer Product Safety Comm 'n, 593 
F.Zd 1323 (D.C. Cir.), cert, d ented . t 444 U.S. 864 (19/9). 

249 / Kaiser Aluminum & Chemical Corp. v. Consumer Pro du ct Safety 
Coram 1 n , 574 F.Zd 178 (3d Cir.), certT^enied , 4fl9~ U.S. 881 
• (1978)1 
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to this latter commodity, however, the Discricc of Columbia Cir- 
cuit, in a 1979 case, 25Q/ distinguished between the Commission's 
jurisdiction to proceed with investigations and rulemaking, since* 
the Commission was authorized to "investigate the causes of inju- 
ries that are 'associated with' consumer products," 251 / and the 
Commission's Jurisdiction to seek an adjudicatory order. In rule- 
making, "if a component is a consumer product, the Commission has 
jurisdiction to investigate the entire system, since the hazard is 
'associated with'. the component, but the Commission does not have 
jurisdiction to seek an adjudicatory order as to the system as a 
whole unless that system itself qualifies as a consumer product." 25. 
In looking at the qualification of aluminum branch circuit wiring 
as a "consumer product" under this stricter standard, the court 
found that ft could not qualify as a component part of a consumer 
product because under the Act, housing is not a consumer product. 25 
Therefore, the only way such wiring could* qualify Is if "it Is 
produced or distributed as a distinct article of commerce," 25^ / 
"customarily sold or otherwj.se distributed to consumers." 255 / 
Since this determination was one for the Commission to make, the 



250/ Consumer Product Sa fety Comm'n v. Anaconda Co. , '93 F.2d 
, 1314 (D.C. Clr. 19/9;. 

251/ Id/ at 1319, citing 15 U.S.C. 2054(a)(1) (1976). 

252/ , Id. 

253/$ Id- ac l32 °- 

254/ Id. at 1321. 

255/. Id. at 1322. 
l 
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eourt< remanded the .ease to the district court to determine whether 
the agency had undertaken the requisite analysis. 

Asbestos bea^s some similarity to the aluminum wiring racn- 
tioned above in that Jr has been used as a component part in the 
construction of school buildings, which do not qualify as con- 
sumer products. However, if it can be demonstrated that asbestos 
(or asbestos products) is sold as a distinct article of eoraraeree 
and distributed to consumers in this way, then presumably asbestos 
would be found to be a "consumer product" (not just "associated 
with" a consumer* product) , and could therefore qualify under the . 
distinction laid down for CPSC adjudicatory actions by the District 
of Columbia Circuit. 

However, even if asbestos passes the threshold of being a 

consumer product, action is still required by the <5PSC in order 

for this statute to be of any aid in recovering the expense of * 

controlling asbestos hazards in schools. - 

2 . Section 12: Imminent Hazards 

52061(a) The Commission may file in a United 
States District Court an action (l)'against 
an imminently hazardous consumer product for 
seizure of such product under subsection (b)(2) , 
of this section, or (2) against any person^who 
is a manufacturer , distributor, or retailer of 
such product, *or (3) against both. . . . fT)he 
term r, imminently hazardous consumer product" 
means a consumer product which presents iurai- 
nent and unreasonable risk of death, serious 
illness, or severe personal injury. 

The district court, in a" Section (a)(2) suit, may grant such 

relief as necessary to protect the public from the imminently 

hazardous product, including notice, recall, repair or Replacement, 

or refund for such product. (52061(b)(1)). In the case of a Sec- 
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tlon (a)(i) suit, "the consumer product may be proceeded agains.t by 
process of libel for Che seizure and condemnation of such product 
. . • (52061(b)(2)). 

Whether asbestos in schools can be termed an imminent hazard 
depends on whether it can be found to present an unreasonable risk 
of death or serious illness or injury. In' the Asbestos School 
Hazard Act, Congress declared that "friable or easilx damaged 
asbestos creates an unwarranted hazard to . . . health." 256/ The 
use of the term "unwarranted" as well as the proven carcinogeni- 
city of asbestos suggests that the risk posed by "asbestos in 

schools could, qualify as an "imminent hazard." See TSCA discus- 
's 

« 

sion, supra. 

As for the relief available to the CPSC under the Act, the 
remedies mentioned, namely notice, recall, .epair, replacement, or 
refund, are not exclusive and presumably reimbursements could be 
encompassed within available remedies. See TSC* discussion. 

supra t - ? 

3. Section 15; Substantial Product Hazf ^-ds 

2064(a) . . . the term "substantial product 
hazard" means ... * (2) a product defect 
which (because of the pattern of defect, the 
number of defective products distributed in j 
commerce, the severity of the risk or other- 
wise) creates a substantial risk of injury 
to the public. * * 

This standard for CPs'c regulatory action is less stringent 

than the "imminent hazard" standard in the judicial remedies sec- 

« 

tion. Presumably any product which could* qualify as an imminent 



256/ * 20 U.S.C. 3601(a)(6). 
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hazard could also qualify as a substantial product hazard even 
though the definitions are worded differently, the latter requiring 

a "defect" in the product. Presumably, the carcinogenlci ty of 

asbestos would quality as a defect here for "the same reasons 
that asbestos products causing death to workeis have been found 
"defective" within the meaning of the Restatement (Second) of Torts 

"S402A (strict liability) (1965). 257/* 

Before Section 15 can authorize the CPSC to take action, the 
Commission must first afford Interested parties an opportunity tor 
a hearing, in accordance with 5 U."S.C. 554 and must make a further 
determination that action under this Section Is In the public 
Interest. 

The remedies detailed (notice, repair, replacement, or refund) 
are left to the election of the party to whom the CPSC order Is 
directed. There Is a "reimbursement", provision in this Section^ 



which could prove useful: 

(e)(1) No charge shall be made to any person 
(other than a manufacturer, distributor, or 
retailer) who avails himself of any remedy 
provided under an order issued under subsec- 
tion (d) ofechis section, and the person 
*> subject tp the order shall reimburse each 1 
person (other than a manufacturer, distribu- 
tor, or retailer) who Is entitled to such a 
i ■ remedy for any reasonable -and foreseeable 

■V expenses Incurred by sucft^person In availing 

himself of such remedy. V 

4 . Section 24: _Cltl zen Suits to Enforce ..Section 15 
Any person may bring an action in federal district court 
to° enforce an order" under Section 15 and to obtain appropriate 

257/ see discussion In strict liability section of this Report/ 
supra. ~~ . 
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Injunctive relief. No separate suit shall be brought under this 
Section If the sane alleged violation Is the subject of a pending 
civil or criminal action by the United States under the Act. 

. Consumer 'Product Safety Act, Co nclusion 
The Consumer Product Safety Act offers two potential reme- 
dies for the school asbestos problem. If-Xhe Commission finds 
that asbestos^ is a '/consumer product" within Its jurisdiction 

W and can establ Ish'that It constitutes an "Imminent hazard," it 
can presumably recover funds necessary to remove it from the 
schools. -If the CPSC, on the other hand, orders remedial action 
to be taken pursuant to a hearing establishing that asbestos poses 

# a "substantia) product hazard," school districts can recover under 
the citizen suit provision in Section 24. Both eventualities, 
however, require action by the CPSC. 
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.IV. "PERSONS" hi ADDITION TO VHC 

ilANUf AC1UKERS POTENTIALLY LIABLE 

\> 

Section 8 of the Asbestos Act requires the Attorney General 
to ueterame whether by using all available moans, the United 
States should or could recover "from any person" the amounts „ 
expended by the United States in carrying out the Act. The 
"persons" most obviously liable for such costs would be the 
manufacturers, who can be argued to have had duties to warn and 

c 

to test, but who failed to perform those duties. The purpose 
of this section is to provide a very brief review of others who 
vmight be potentially liable, such as architects, general 
contractors, asbestos-spraying subcontractors, and 
distributors. 258 / Fowover, as we indicated in our 
Recomnerfaat ionq, the decision to bring suit against parties in 
addition to the manufacturers is best nade on a case-by-case 
basis.' These other parties may, in such cases, have been as 
much in the dark as to the dangerous properties of asbestos 



258 / See, e.g. , Dunn v* W.F. Jameson t> Sons, Inc. , 569 S.W. 

2d 799 (Tonn. 1978), (State Uoard of Regents brought 
action against architects, general contractor, subcontractor, 
material supplier, material manufacturer, and surety to recover 
for defective roof in university building). 
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fibers as the school districts. 259 / *ie note that in the two 
cases we knowof filed to date only the manufacturers wore made 
defendants. .260 / 

A. Distributors* * 

. Where .distributors were involved in the sale of asbestos 
usea in school construction* and can be identified, thoir 
potential liability under the AsHestos Act should be assessed. 
The general rule is that distributors are not liable in 
negligence for latent defects in the products they distribute 
where the product is shipped by the manufacturer in a sealed 
package or container (the most likely way asbestos products 
wore sold) and the distributor is nothing more than a conduit 
for the manufacturer. Distributors are* however* required to 
exercise reasonable care to prevent injury due to known dangers 
and must in such circumstances transmit proper warnings and 
instructions. 261/ 



259 / It should be noted* however* that in late December* 
/ 1970* an article was published in a prominent 

architectural periodical discussing the occupational health 

hazaro ot asbestos anc* the problems tne construction irlustry 
% was experiencing with regulations concerning asbestos 
**sp raying. See Spray Fireproofing Faces Controls Or 3&n As 

Resaarch Links Asbestos To Canor * 133 Architectural tforjra 50 
"(Dec. 1970). 

260 / See Case Studies Section in General Background portion 
of this Report, supra, . 

261/ Sse, e.g. , 2A I.. Frumer & .1. Friedman, Product- , 
Liability SS18.01* 18.02* 18.03* 2*0.02 (1980). 
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Liability for latent defects in products sold in sealed 
containers will normally be imposed on a breach ot warranty 
theor/ where privity exists, 262 / and in most jurisdictions 
distributors of pre-packaged rfoducts will be liable for latent 
defects under the doctrine of sfrict liability in tort. 263/ 

B. Architects 

The construction of public works, such as schools, kre 
generally natters of legislative regulations and 's^tate statutes 
usually prescribe the conditions under which such .work if to be 
done on behalf of a state or its municipalities. Most public 
contracts for the construction of public works a're required by 
statute to be let upon .competitive bidding. 2<4 / 



See , e.g., id. , SS19-03 HUd, 20.04 (1). 



262/ 



263/ • See , e.g. 2A L. Fruner £ M. Friedman, supra note 255 

at SS19 A U1» 20.04(2); W. Prosser, Handbo ok a£ the Lai: 
of Torts , at 664 (4th ed. 1971). But see, Walker v. Decora . 
Inc. , 225 Tenn. 504, 471 S.W. 2d 778 (1971). 

Section 402A of the Restatement (Second) of Torts , 
Includes retailers and wholesalers in the definition ot seller. 

^ i ■ 

Where the injury is "economic loss," however, the same 
considerations previously discussed in the case of manufac- 
turers of defective products apply. Some jurisdictions limit 
the strict liability in tort of retailers by statute. Sqcj_ 
e.g. , 2A L. Fruner & M. Friedman, supra , note 255 at $19A (M- 



264/ 



See , e.g. , 
$2 (1972). 



64 Am. Jur. 2d Public works and Contracts 
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Jhe plans' and" -coucUicat ions for public projects arc 

normally prepared bv architects, 265 / who usually supervise the 

ctual construction. It <s the builder, or general contractor, 

however* vho assuaes resSShslbility for building and erecting a 

structure In accordance with' the architect's plans and 
• ~ » 

specifications. ' 

An architect Is required under the law to exercise the 
skill and diligence ordinarily required of architects. He nust 
use the ordinaiw and reasonable sfclll'S Usually exercised by one 
in his profession in preparing the* plans and specifications, 
ap£ he must guard against defects in the plans as to design* 
materials* ano^constructlon. However, In the absence of any 
special agreement, an architect does not Imply or guarantee a 
perfect plan or satisfactory results. -He»is only liable for 
failure to exercise reasonable care and skill. 266/ Thus, In 
assessing the potential liability of architects undc£the 
* ^Asbestos Act, one actor to determine is the extent t 



265/ Although state statutory provisions normally prohibit 

the letting o( public contracts without prior 
advertising for bids, such provisions do not generally apply to 
contracts relating to the professional services of architects. 

266/ See, e.g. , 5 An, Our. 2o Architects £3 (1562). In 
~~ nost TurTsoictions architects are not subject to 

"strict liability" in iraofiec warrantyv 3£e, e^, Scarsj. 
RoebuCK & Co. v. Enco Assocs. , Inc. 43 U.x. 2d 3S'J, 401 ».Y. . 
■ S.2U 76%, 372 2d -555 (1977); City of .lounds View v. 

Walnarv: , 203 ' 2d 420 (Minn. T978K . 
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to which the use of sprayed asbestos in building construction 
was considered an accepted practice by arcr.itects during the 
. relevant tins period (1946*1972). 

A usual requirement of public construction contracts (and 
nost private construction contracts as well) is the Issuance of 
a certiricate of ^etforaance. In order to avoid litigation or 
delay* public works contracts usually contain stipulations . 
requiring that the work be done under tb.z supervision of an 
architect or engineer* who is given authority to resolve 
questions concerning execution of *the work. Such stipulations 
usually perait payaent to the general contractor only upon 
issuance of »the certificate certifying that all work has been 
properly, perforaed. Absent fraud* acceptance" of authorized 
construction work by the owner after issuance of a certificate 
of performance by the architect is usually prina facie ovidence 
jthat the project is cooplete and the work was performed in a 
workmanlike manner. 267 / However* acceptable of the 
^ architect's" final certificate and the project by the building 
owner does not constitute a waiver of latent detects caused by 
deficient plans or specifications* or by defective and improper 



267/ See / e.g. , 64 Am. Jur. 2d Public works and Contracts 

5S116/ 117 (1972); City offr'lidland v. '..'aller , 430 S.U. 
2d 473 Ciexas 1968). 
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wbjkmanship, where the defects were unknown at the tim* of 
acceptance and we re -not discoverable by simple inspection. 268/ 

"-Ci VG enfrt'al-Cn nrr ri c tor-and Subcontractor » 

& The general contractor's obligations generally end upon 

completion. of thevproject, and he is not normally responsible 

,for defectsT'or weaknesses in the structure itself , since he 

•does not guarantee the sufficiency of the plans and 

specifications,. bat only the. skill with which he per?pr»s his 

work* Xn most jurisdictions, a contractor who has follbved the 

plans and- Specifications furnished hj.ra by the owner or his 

• architect, but 'which later prove to be defective or 
» 

insufficient, will not be responsible to the owner for any 
resulting loss or damage after the work has been completed? 
provided the contractor has not been negligent in carrying out 
the work, and %he damage is solely, attributable to inadequacies 
in the plans or specifications. 269/ If a contractor, on 



268/ See, e.g. , 13 Am* Jur. 2d Building end Construction 
Contracts SS35, 55 (1964^. 

269/ See, e.g. , 13 An. Jur. *2d Building and Construction 
Contracts S27, 28, (1964); Annot., 6 A*L.R. 3d 1391. 
(1966) I Havvillo-Portlancf 3ch. Dist. Mo. 12 v. C.L. Linfoot 
Co., 261 M.W. 2d 907 IH.D* 1978) > Wood-Hopkins Contracting Co* 
"vT ^TasonTv^Contr actors, Inc. , 233 So.--2d-548-(iMa~. Di-st-i-Ct^ — 
App* 1970). 
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the other hand, fails to carry out the construction work in a 
proper, workmanlike manner he will bo liable to the building 
owner, not only for breach of contract, but also in tort for 
negligent performance of the contract. 270/ Thus, in those 
"nsfcances Wfterg-^^r^ble~asbostos^probLe m„exist3 in a 3chool 

because the asbestos was negligentTy~applied-r~the-general 

contractor may be potentially liable. 271/ ° 

Where*, however, damage to an improvement to real property 
is caused by a product's defect or failure, liability is 
sometimes difficult to determine. 272/ The general rule is 
that where the contractor is without knowledge that 
construction materials contain defects and in good faith are 
incorporated in a structure and the structure is accepted by 
tha owner, the contractor is ordinarily not liable when the 
defects are subsequently discovered. 273/ 



270 / see , e.g. , 13 Am. Jur. 2d Building and Construction 
Contracts £138 (1*64). 

271 / Where the .architect was required to supervise the 

construction work he may also bo potentially liable. 

272/* See, e.g. , Annot3. 6 A.L.R. 3d 1394 (1966) J 61 A.L.R. 
• 3d"792 U97S). 

273/ see , e.g. , Annot., 61 A. L. F». 3d 792 (1975). 

However-,--where-bull<Jer-vandors-bui ld-and^sell- new _ 

residential homos together with the tracts of land upon which 
they are situated, thcucourts in some jurisdictions impose 
-strict liability whore 1 defects in construction and/or materials 
are later discovered. £eo, e.g. , Annot., '25 A.L.R. 3d 383 

(1969) . 
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When subcontractors arc brought in by the general 
contractor, they are normally under contract to the contractor, 

L but not with the building owner. In most jurisdictions a 

building owner way not sue a subcontractor for breach of his 
subcontract with the genenl contractor on the theory that ths. 
ownen r - In t hlrd^Jtart y. benef iciary, ;..su,i_t is^ usually domed on 
rhe~-gTound-t ha t— the-ownec_Ag_me rely an - incidental be ne f i c ra r y 
of tho subcontract. .274/ Accordingly, any suit by a building 
owner against a subcontractor will usually sound in tort. 275 / 
In some jurisdictions, however, after acceptance of the 

. completed work by the owner, he cannot maintain an action 

, against the subcontractor in tort tor negligent performance of 

the contract where the negligence involves defective 

• workmanship and thero has been no physical injury to person or 

property. 276/ As Is the case with a general contractor, a 



274/ See , e.g ., Hat'l Cash R\glster»Co. v. Unarco Indus. , 
Inc. , 490 F.2d 285, 286 \Tt^/6nTl9'J^) ; U.C. State 
Ports Auth. v. L. A. Fry Roof. Co. , 294 N.C, 73, 240 S.b. 2d 345 
(1978). But see Dunn v. W.V. Jan? son & Sons, Inc. , 569 S.W. 2d 
799/ 803 (Tonn. 1978); McCall v. Towno Square, Inc. , 503 S.W. 
2d 180 (Tena. 1973). 

275/ Absent provisions in the subcontract giving the 

building owner a right of action sg&iiist the 
subcontractor. S co. e.g. , Dunn v. W.F. Jan? son '& Sons, Inc. « 
569_S.W. 2d_7^_9.Q2_(Tenn^i578U_r . „ 

276/ See , e.g. , Crowe 11 Corp. v. Topkis Constr. Co. , 280 

A. 2d 730 (Del.^Super. Ct. 1971) Ibui iding owner co*uld 
not maintain a tort action against subcontractors who had no 
di roct contractual relationship with own:r or. theory their 
faulty workmanship creator dangerous condition in tha. building 
walls might collapse). 
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subcontractor gives no implied warranty against latent defects 
in the naterials he uses in construction, where he has no 
knowledge of the defects, acts in good faith, and exercises 
reasonable care and skill. 277/ © 



277/ See , e.g. * cases collected in Annot., 61 A.L.R. 3d 792 

(1975)-. Uoarly all of the reported cases concern 
resultant detects in the building, ratfc.r than consequential* 
personal or' property danagos. See , c.g . , Wood- Hopkins^ 



-Contracting, Co.. v. Masonry Contractors, Inc./ 2 35„So ^ _2d 54 8 _ 
(Fla. Dist. Ct. App. 1970) (facing brick in apartment building 



nad latent defect) 
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V. STATUTE OF LIMITATION ISSUES 
As discussed in the General Background section of this 
Report, asbostos-epraying irt building construction was * 
prohibited in the United States after 1973. Because sprayed 
asbestos' was used in school construction more than nine years 
ago, statute of limitation issues will have to be carefully 
considered in contemplating suit. 

It should be cautioned that, statutes of limitation, unlike 
TggC ^g-Ffrefflfl^j-ssuftg; ^»"<nY Olve-verV„rJ > gid_rules JL f iling _ 
~a abaction. one day pri or to the running of a statute is timely; 
filing one day late, can mean that the action is absolutely ~~ 
barred. 

- Also, it is difficult to generalize with any accuracy about 
statutes cC limitation. For example, the Department is aware 
of suits filed to date in two states — Mew Jersey and Texas. 
In 'Texas a statute has codified the general common law rule, 
departed from by statute in many jurisdictions, that limitation 
statutes are inapplicable tc the sovereign, and has included 
school districts within the exception: "The right of the 
State, all counties, incorporated cities, and all school 

districts shall not be barred by any of the provisions of this 

c 

Title, ..." 16 Vernon's Tex. Civ. Stats. Ann. art. 5517 
(emphasis added). In Hew Jersey, a statute provides that 
actions "for. a/iy tortious injury to real or personal property" 

t 
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may be commenced within 6 years from the date of accrual. N.J. 
Stat. Ann." 2A:14-1 (West). Under the' discovery ryle (see 
p. 216, intra ) , the cause of action only accrues when the 
plaintiff knows or reasonably should know of his injury. 
Diamond v. New Jersey Bell Telephone Co. 278 / m 

The point is that it is difficult to determine whether a 
products liability action on behalf of a school district will 
be barred without an investigation by counsel into both the 
facts of a particular situation, and the law of the particular 
jurisdiction. By its vory nature, this task is incapable of 
performance <in a general survey of^tlilT^type - pcr£-6rmod hcra^. 279 / 



278/ 51 N.J. 594, 24 2 A. 2d 622 (1968) (negligent damage to 
sewer line which did not become apparent until several 
years later) . 

279/ The Asbestos Act provides for a two-tiered program of 

Federal assistance to schools. There is a grant 
program 'and a loan program. The grant program provides grants 
to local educational agencies, state educational agencies and 
non-public schcols to detect potential asbestos hazards in 
schools; the, loan program provides loans to local educational 
agencies and non-public schools to control detected asbestos 
hazards. While .the statute of* limitations defense is not 
otv.inarily applicable against a state when it is suing in its 
.sovereign capacity, local public school districts are generally 
"not entitled to assert such an immunity. See, e.g.' , 51 Am. 
Jur. 2d Limitation Ot Actions , $$416, 421 (1970); Bd. of £duc. 
Sch. Dist 16 v. Standarot, 60 II. M. 543, 549, 458 P. 2d 795, 80i 
(1969); Annot., 98 A. L. R. 1221. Accordingly,' if the United 
States bro'ught suit under the Act on behalf of a local public 
school district, in most cases it would not likely be able to 
assert a state sovereign immunity bar against a statute of 
limitation defense. On the other nana, the presence of a 
situation in which the United States nay be viewed to be suing 
on benalf of a state, may result in a different outcome. 

l 
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Further it must be Jeep t in mind that different, m^#e 
appropriate 'and more favorable principles may apply to 
restitution claims than apply to products liability claims 
(strict liability, negligence, and implied warranty), She 
limitation principles applicable to restitution claims "have 
already been discussed, because they are too intertwined with 
the substantive principles of restitution to be separated. 280/ 

As discussed below, both state statutes of limitation as 
well as the general federal statutes of limitations governing 
tort and contract actions, 28 U.S.C. S52415, 2416, would 
control timeliness of suit under the Asbestos Act by the United 



States. Th (TnJirtted~S^ta tea-vo u!4-have to r>nr i n r the recipient 1 s 



behalf prior to the running of the applicable state statutes of 



limitations, since once a recipient's s u i i S-time-b a_r_r edji n d e r 
the state statutes of limitation, suit by the United States on 
behalf of the recipient would likewise be time-barred. If, 
however, ssignnent of a recipient's claim to the United States 
is timely made, timeliness of suit by the Unitsd States would 
then be governed by the federal statute of limitation, 
28 U.S.C. $2415. 



280/ See Section II A 3 supra. 
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A. Application Of 28 U. S.C. <2415 To 
Suit by Ihe United States 

The general \tule is that neither state statutes of 
limitations nor state laches principles apply to sui^ts bro 
by the federal government. Prior to 1966 and the passage of 2l 
U.S.C. SS2415, 2416, thsre was no general federal stati#U ui 
limitations governing toit and contract actions brought by the 
\federal government. Section 2415 now applies to all contract 
• ancS tort actions, whether Independent or derivative, brought by 
the United States In the federal courts. But Section 2415 
applies indifferent ways, depending upon whether the govern- 
ment's suit is an Independent action or a derivative action. 



1" tr-*-SlFHFBy=t*re^ni£gd-Stat«s--lS- An ____ 

Independent Action. State Statutes Of < 



IMUL'PL'liaL'lH. n\.\.i.\Jit, w ~ ~- 

Limitation Do Hot Apply. Only 28 U.S.C._ 
C$2415. 241G Govern Timeliness Of Suit _ 

~l7~a ?u Hn^ThT~^^~ g ^ p «~ ls - a ^^ act , ion JL 
' then state statutes of limitation have no effect on any 

government suits. Timeliness of suit by the United States is 
determined solely by 28 U.S.C. $52415, 2416. thus, timeliness 
of an independent suit by the government under the Medical Care 
Recovery Act, 42 U.S.C. 52561(a), is governed exclusively by 28 
U.S.C. 52415. 281 / Government suit under such circumstances 



281/ See, e.g. , United States v. Fort Bennlng Rifle X 
pTitorcTub, 387 *».2d 884, 885 (5th Cir. 1967). 
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is not subject to any state statute of limitations because of 
the historic doctrine of sovereign immunity. 282 / Thus, under 
the Medical Care Recovery Act, the federal limitation period 
does not begin to run against the government until it has 
notice of the debt or has paid it. 283 / Accordingly, if a suit 
by the government under the Asbestos Act ware determined to be 
an independent action neither state statutes of limitations nor 
laches would, apply, ana 4 28 U.S.C. S2415 may not begin to run 

against the government until after it had made a grant to a 

© 

school district, under the accrual rule set forth in 28 U.S.C. 
S2416(c). 

However, any suit by the United States under the Asbestos 

c 

Act would probably be a derivative suit since it 284 / would 
-bfr^n^ half_p^^e_ r eAip^^^ funds against 



parties -liable to the recipient," so that a state limitation 
period could bar an action by the United States if it expired 
prior to the assignment of a claim by the school authority to 
the United States^ — - 



£32/ 3ee, e.g. , United States v. Cera , 409 F.2d 117 (3rd 
Cir. 1969); Annot. , ZX A.L.R. Fed. 348 (1977). 

.283/ See, e.g. , United States v. Angel , 470 F. Supp. 934 
(E.D. Tenn. 1979). 

284/' 20 U.S.C. 3607(a) (1) . 
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2* Since Suit By The United' States Under The 
Act»Would yrobubly Dc Derivative , Filing Or 
A Complaint Would Suspend The Running Of - 
State Statutes Of Limitation If The Claim 'Is 
Not Alraady Tirae-Barrod 



Since a governnent suit under the Act would probably be a 
darlvative suit, state statutes of limitation have to be 
considered* 285/ 

In a-derivativc suit brought by the United States, state 
statutes of limitations only apply until the government 
acquires the cause ot action; where the assignment is timely 
made state, statutes of limitation cease to run against the 
government. 

9 

Where the government acquires a derivative 
claim, whether by assignment* subrogation, 
a. or by other means, 'and that claim is not 
then barred by the state statute of 
limitations, the state statute ceases to run 
against the government at the time of such 
acquisition* 




285/ This is equally true when the defense* oC laches is 

raised in a derivative suit brought by the government. 

- When-t he, -United^ States sue^s to enforce a 
public right or to protect a public 
interest, the defense of laches is not 
available; but when'the suit, although in 
the name ot the United States, X$ brought 

for the benefit of a private person, his 

lach~e's"may~be^*interposed with like effect as 
if he was suing. 



United States v. New Orleans Pac. Ry. Co. , 248 U.S. 507/ 518 
(1919). 
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United States v. Sellers , 48/ F.2d 1268, 1269 <5th Cir. 
1973) • 286/ But/wheC3 the state statute of limitations ha3 
run, assignment to the government will not revive tha 
claim. 287 / 

Prior to Passat of 28 U.3.C. 524fS, once the United 3tates 
had acquired a derivative cause of action before it was 
time-barred by, a state statute of° limitation, there was no 
.federal statute* of limitations applicable to the sovereign as 
plaintiff. 288/ Section 2415 has now changed this. Section 
2415 was intended to establish a federal statute of limitation 
that would apply to all contract and tort actions brought by 
the United States. Section 2415 now controls timeliness of 
independent and' derivative suits brought by the government 



2867 Sec also United States v. Taylor , 333 F.2d 633, 640 

1 , 75th""c77.' 1964) : United States v. Winter* 319 F. Supp. 
'520/ 522 (E.D. La. 1970) . 

287/ See, e.g. , 1A, Pt. 2 Moore's Fed. Pr act,, K0.321 n. 60 

T2d ed. 1980) > United States v. 3 lasfcnon , 496 F. Supp. 

1250, 1251 (E.D. Ark. 1980); United States v. Pall Corp., 367 
976 ( E.D ft U.*. 1973) . 

288/ SQer~e^7Tr unTtel^^ 86 F. Supp. 

"105 (D.N.J. 1949) (absent a fed o!T3l-~2T^t*ifc-&^if__ 

limitations covering such a type of action, action by the""-- 
_ Onited-States^on_r ote acquired from a payee's indorsee six 
months after its executi^ V3S not barrea even though suit was 
brought 11 years after the acquisition). 
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in federal courts* An important question* however, whenever 
the government brings a derivative, right of action in federal 
court, is when does the cause of action a:crue under 28 U.S.C. 
S2415. 289/ 

In United States v. Cardinal , involving a suit brought by 
the government on an assigned note, the court held that 28 
U.S.C. $2415 "begins to run whence claim first could have 
been sued upon, whether or not the Government has acquired it 
at that tine." 290 / In Ca rdinal , the defendants executed a 
promissory note for an improvement to their mobile home* and 
the note was assigned to a bank. After failing to make the 
required payments* the bank exercised its option to accelerate 
payment and thereafter assigned the note to the FHA, which 
filed suit to recover the payments. The governments action 
was brought within six years of the date the option to 
accelerate was exercised and within six years of the date the 
government acquired the note, but more than six years after the 
last payment on the note had been made. The government 
contended it had no legal interest in the claim prior to 



289/ A cause of action accrues on the date the right to 

institute and maintain a suit first arises. Sec note 
307* infra . 

-290/ 452-F.-Supp.-542-<O.Vt-.-1978) . - 
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the assignment, and 23 U.S.C. $2415 only applied when the 
government acquired the note, at which time the statute began 
to run. The defendant contended that the cause of action 
accrued when he ac faulted. The court agreed with the 

.government* s contention that $2415 does not apply to a 
derivative cause of action until the government has been 
assigned the rwt.t to sue, but after carefully reviewing the 
legislative history of 52415, the court held that the 
government's derivative cause of action under 52415 accrued 
(tender Vermont law) when the prior holder invoked the 
acceleration clause in the note and demanded payment ot the 

. balance flue. Accord, United States v. Blackraon. 291 / 

If the Cardinal aid Blackraon decisions arc followed, 
28 U.S.C. 52415 would begin to run against the government on a 
derivative claio acquired under the Asbestos Act, not at the 
time the government acquires the claim (presumably when the 
government makes a loan or grant), but at**the time the 
recipient first could have sued upon the claim. 

B. State Statutes Of Limitation ^ 4 
1. Generally 

Since any suit brought by the United State 
Asbestos Acc wduld probably be a dcrivativc^claim, as already 



\ 




A 

201 / 496 F. Supp, 12S0 (E.O. Ark. 1980). 
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'discussed, if the applicable state statutes of limitation have 

already run against a school district# assignment of the claim 
ft 

to the government would not act to revive it. Thus, in each 

and every situation ./here the government makes a grant and/or 

*ioan under the Asbestos School Hazara Act and considers 

bringing suit* there will ho an issue of whether the recipient 

school district* s claim was barred under the applicable state 
\ 

statutes of limitation *befojro the. claim was assigned to the 0 
federal governoont* T 

Accordingly, an overview of typical state statute of 
Hesitation issues 'likely to be enCjpcn^eredi follows. 
• Besides traditional statutes ?f limitation sone 
Jurisdictions also have ^special statutes* that impose strltt 
time lioitations within which actions against archi' ctsl 
builders and other persons involved in building construction 
must be commenced. 292 / In most of these jurisdictionSlthoso * - 
special construction statutes of limitation act to bar 
against the parties protected after a specified period of time 
following completion of construction. How^ver# tAeso statutes 



usually do not shield manufacturers. 

Fu*rther# some jurisdictions have also enacted or are 
considering enacting special product liability statutes of 



292 / See pp. 223-224 infra . 
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limitation tha> are, 1 intended to terminate a manufacturer's, # 
'liability -.after "the. Ia3.se: of a specified period of tine after 

* the 4 first* Sale or^fifst! Intended use of the product. ° 

Thus, in abst cases^ in ^considering the feasibility of suit 

.regarding a sbd s to s* sc hooT ha za r d s , attention will havs to.be 

''given to a number of dlffterlsnt statutues of limitation; 293/ 

.We first consfder Implication of the traditional statute&of 

limitation, and 6 in particular their application in^casss 

^involving Via ims» tor defective building construction; and then 

application of^the special construction and product liability 

• * * - 
statu tes i of^l imitation. 

V. v • > 

* j 2. Defective Building Construction Limitations 

*-* . * ' 

Statutes, of limitation are based, oh, public policy 

considerations. 294/ Their purpose is to protect defendants 

_ from the «th rt rea:t -.of stale and specious claims where 



29 jf * ' Some school districts have already taken action to 

correct asbestos hazards existing in their schools# 

giving rise .to additional Imitations "issues. 



294/ "Statutcs^of limitation, find their justif icaTion in • 

necessity and convenience rather than logic. . . They 

are by definition arbitrary, and'their operation does not 
discriminate* betweea the just and unjust clain, or the avoidably 
and unavoidable^delay. . . . They represent a public policy, about 
the privilege to litigate. . . Chase Sec. Corp. v. Donaldson,, 
325 U.S. 304, 314 (1945).. See Statutes o f Limitations, 
'Developments in- the Law, 63 HARV. L. REV. 1177 (1950). 
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"evidence has been lost, neraories have faded and witnesses have 

disappeared or died.** 295/ 

The statutory laws of each state" normally Include a wide 

variety of different statutes of limitation. Many states have 

separate statutes of limitation for tort actions and for 

contract actions. 296 / In a few states, there is a general or 

"catch-ail" statute ot limitation, which, except for a few 

specified typos of action (governed by their own statutes of «" 

limitation), applies to all civil actions. 297 / 

The Uniform" Commercial Code (U.C.C.), now adopted by all of 
i 

the states (except for Louisiana), contains its own 4-year 
statute of limitation. 298/ 

~ = T 

295/ Order ot R.R. Telegraphers v. Ry. Express Agency, 
Inc» , 321 U.S. 342, 349 (1944). 

296 / Negligence and contract statutes of limitation in the 

- -various- states arc summarized in Prod. Liab. Rep. 
(CCH) 13420 et ieq; and <n *8 Martindale-Hubbell Law Directory, 
Latf Oigests (1981) . 

297/ Sc/>, e.g. . Me. Rev. Stat. Ann. 1964, tit. 14, §752; * 
M.L Cent. Code, $28-01-1$; Hiss. Code Ann. 515-1-49; 
all 6-year statutes. , 

298/ ~ ~$2 «• -7^5- of the Uniform Connercial ^ode-provides in 
pact: * 

1. An action for breach of any contract for sale 
must be commenced within four years after the 
cause of action has accrued. • • • 

s 

[Footnote continued on next page] 
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Which type of statute of limitation governs timeliness of 
suit in any particular case "depends upon a_nuober, ef factors, 
including the jurisdiction, the particular defendants, the 
, legal theories under which suit is brought, and the precise 
nature of the injury. 

a. Application 

Where defective building construction occurs, the cause may 
be attributable to the acts of one or more of a number of 
persons normally involved in the typical building or 
construction project, e.g. , architects, building or 
construction engineers, genera) contractors, subcontractors, 
and building material manufacturers. It is^ therefore not 
uncommon in suits brought by building owners for damages for ' 



298/ (Footnote continued from previous page) 

2. A cause of action accrues when the~breach' occurs, 
regardless of the aggrieved party's lack of 
knowledge of the breach. * breach of warranty 
occurs when tender of delivery is made, except 
that where a warranty explicitly extends to 
f utu re Pc r foraance o f th e g oods a nd discover y _o f 
' — — £n 0 breccH must await tfie" time of such * 

performance, the cause of action accrues when the 
breach is or should have "been discovered. 

Some states, such as South Carolina and Mississippi, 
have provided a period of six years instead of four years. 
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defective building^constructio** to include as defendants 
evcryone^nvolved in the construction project* .299/ However, 
thc-two cases the Department is aware of pertaining to asbestos 
school hazards/ have been confined to manufacturers. 

In determining which types of statutes of limitations apply 
in suits involving claijos for defective construction, a review 
of the cases shows there is no simple formula that will apply 
in all jurisdictions. 300 / In some instances selection of the 
appropriate statutes can be quite complex. 301/ 

In private suits involving claims for defective 
construction, where suit is brought against the architect 
and/or general contractor in tort and. for breach of contract 
and thsre are separate tort and contract statutes of 



299/ See, e.g. , Little Rock Sch. Dist. of Pulaski City v. 

Celotex Corp. , 264 Ark. 757, 574 S.W. 2d 669 (1979); 
Grand Island Sch. Dist. v. Celotox Corp. , 203 Ueb. 559, 279 
H-M. 2d 603 (1979); South 3urlington Sch. Dist. v. Goodrich , 
135 Vt. 601, 382 A. 2d 220 (1977) (school districts brought 
actions against architects, general contractors, roofing 
subcontractors, and manufacturars of roofing materials to 
recover damages for defective roofs). 

-30,0/ Annot. 1-A.L.R. 3d 914 (1965). 

301/ See , e.g. , Securities- In termountain. Inc. v. Sunset 

Fu7l Co. , 289 Or. 243, # 611 P. 2d 1158, 1159 (1980). 
(Court had to consider and select from 3 possibly applicable 
statutes) . y £^ 
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lim'itatlon, both statutes may be applicable. 302/ In some 
Jurisdlctlons^-lncluding^of course, those having a general or 
•catch-all" statute, the same statute of limitations governs 
both. the tort clalnuand the breach of contract claim? 303/ 
although different accrual t^mes may apply. 304/ It Is not the 
general rule In construction cases, however, that where there 
lS*one statute of limitation for contracts and another 



302/ See, e^, Regents of U niv. of Calif. v . Hartfoj^ 

nnfr jftcV 489 — 581 P. 2d 197, 200 (1978) I Grand Island Sen. 
»»g£ y 6 g C lot;x 5 SrS: ^2M ieb. 55?, 562, 279 N.W. 2d 603, 606 
(1979 ) t Scars, Roebuck & Co. v. Enco Assoc s. r Inc., 43 
aS9, 40l"N.Y.S., 2d 767, 372 N.E. 2d 555 (3 977). 

'303/ See; e.g-.^ Nardo vl Guldo DeAscanls fc Sons, Inc., 254 
XTId 254 (DeTTSuoer. Ct. 1969); Bd. of E<*"C- ^ f "'f • 
Dlst H o, 88 V. JSsrvah J. DuffV Co. , 97 111. 'App. 2d 158, 240 
m S o2d 5 U pp. iq^i r^ToTrGTaln M acaroni Co. v. Klefstad 
*Sal3a!l^l' 45 111! A P p. 3d 77, 358 UJB. 2d 1295- Up?. Ct. 
i5a h ^ ""STed Constr. Co, v. .1 Plating Co., 222 »o. 

M 838 » outh D "rlin q ton Sch. Dlst. v. Goodrich, 

135 Vt. 601? 382 A. 2d 220 (1977) , Union Sch. Di st^Uo^O v. 
Lench ; 134 Vt. 424, 365 A. 2d 508 (1976). 

See, e.g. , Mar do v. Guldo DeAscanls & S ons, Inc., 254 
_Od 254 (Del. Super Ct * 19691 ' C 
In ti ctal Structures Corp. v. Plains Textiles, Inc.", 
no S W 2d "93 (Tex. Civ. App. 1971) , the same tort statute or 
UmltaUons governed a building owner's suit for negligence and 
In strict liability In tort for breach of Implied warranty 
gainst a steel manufacturer for damages for collapse of a 
roof. However, the accrual periods for each count were 
different. 
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for tort, either of them is universally applicable to the 
exclusion of , the other. 305/ 

t nuober of jurisdictions have statutes of limitation that 
specifically refer to injuries to real Property, which are 
often* applied to actions for damages for defective * 
construction. 306/ m some of these jurisdictions these 



105/ Annot., 1 A.L.R. 3d 914, 916 (1965). See, e^q., Grand 

island S ch. Dist. v. Celotex Corp. . 203~lfeb. 551, j 
279.H.W. 2d 603, 606 (1979) (several statutes governed where 
school district brought suit to recover damages resulting from 
leaky roof installed pn junior high school against architect, 
general contractor, roofing subcontractor, and roofing systems 
manufacturer. In. Sears, Roobuck & Co. v. Enco Assocs., I nc. . 
43 N.Y. 2d 389, 401 tl.Y.S. 2d 767, 372 W.E.-2d 555 (1977), the 
Court of Appeals of Usw York held that where there was a 
°?^f aCt u betwe2n owner and architects, had suit been commenced 
within the three-year period applicable to tort s claims, the 
owner would have been free to elect to sue in contract or in 
tort as he saw fit. However, where suit was brought after the 
tort statute of limitations had run, but within the six-year 
contract' statute of limitation period, the owner could recover 
contract damages for breach of contract, but could not recover 
damages allowable in tort but not in contract. See also . 
Securities-Interm ountain. Inc. v. Sunset Fuel Co~ 289~nr. 243. 
611 P. 2d 1158, 1167 (1580). out cf. Va. Military Inst, v. 
Kin3, 217 ,Va. 751, 232 3.E. 2d 895 (1977) (action for 
negligence of architectural firm, while sounding in tort, is an 
action for breach of contract and thus governed by contract 
statute of limitations). 

106/ See, e.g. , D.C. Armory 3d. v. Volkert, 402 F.2d 215 

(D.C. Cxr. 1968); Korvstte, Div. of spartan' Indu s, v. 
Esko Roof. Co.. 38 111. App. 3d 905, 350 H.E. 2d 10 (App. Ct. 
1976); ».C. State Ports Auth. v. L.A. Frv Aoof. Co. . 294 H.c. 
73, 86, 240 S.E. 2d 345. 353 (1978); Southgate Com. Sch. Dist. 
v. Uest Side Constr. Co. . 399 mch. 72, 247 N.W. 2d 884 (1976) . 

[Footnote Continued on next page] 
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Statutes are applied ^ven where the defective construction 
involves only, deterioration of building material and there is 
•no related property damage; 307 /- however, in other 
jurisdictions these statutes are not considered to govern in 
such circumstances. 308 / 

The courts have had occasion in several construction cases 
to consider the applicability of S2-725, the statute of 
'limitations of the Uniform Commercial Code* In a number of 
cases where suit' was, brought against a contractor or 
subcontractor, the courts have held that $2-725 does not 



306/ (Footnote continued from previous page] 

In some cases these statutes may govern regardless of 
the legal theories upon which the action is brought, see , e.g. , 
D.C. Armory Bd. , supra , at 219; Williams v* Thompson , 443 S.W. 
2d 447 (Tenn. 1969) (3-year statute of limitations for damage 
to property applied to action by purchasers against vendor and 
builder of residence for defects in construction even though 
suit alleged breach of implied warranty in .contract of sale). 

307/ See, e.g. , Southgate Com. Sch. Dist. v. West Side 
Constr, Co. , 399 «lich. 72, 247 U.H. 2d 884 (1976). 

308/ See e.g. , ».C._ State Ports Auth. v. L.A. Fry Roof. 

Co., 294 ll.C. 73, 86, 240 S.E. 2d 345, 353 (1978). 
For a similar distinction involving construction statutes of 
repose see notes 338V 339, infra and accompanying text. 
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apply. 309/ .Where, however, a purchase of building materials 
* was directly involved, S2-725 has been applied. 110/ In a suit 
between, a building owner and a remote manufacturer the Supreme 



' 309 / See , e,q. , Aced v. Hobbs-Sesack Plumbing Co. , 55 Cal. 

2d 573, 12 Cal. Rptr. 257, 350 P. 2d 897, 902 (1961) 
(court considered the applicability of the Uniform Sales Act, 
predecessor to the Uniform Commercial Code, and held contract 
was one for labor and Materials and was not a contract for 
sale, although evidence showed breach of implied warranty of 
merchantability). Soonseller v. lieltebeck, 280 Or*, 361, 570 
P. 2d 974 (1977) (defective foundation did not involve sale of v 
goods, special ten-year construction statute of limitations 
governed and barred action); Oe Matted v. White , 233 Pa. Super. 
Ct. 339, 336 A. 2d 355 (1975) (contract was for construction; 
general six-year limitations statute for breach of contract 
applied); City of Kingsport v. SCM Corp. , 352 F. Supp. 288 
(E.D.< Tenn. 1972) (defective root on school building arose out 
of construction contract rather than sales contract; three-year 
property damage statute of limitation applied). See also Jones 
t Laughlin Steel Corp. v. Johns-Manville Sales Corp. , 626 F.2d 
280, 290 (3d Cir. 1980). 

» 310/ Nassau Roof. S Sheet Metal Co. v. Celotex Corp. , 74 
A.D. 2d 679, 424 U.Y.S. 2d 786 (App. Div. 1980) 
(S2-725 applicable to suit by contractor against manufacturer 
in suit involving defective roofing insulation); pe Mattes v. 
White, 233 Pa. Super. Ct. 339, 336 A. 2d 355 (1975) (S2-725 
applied to direct purchase by home owner of defective brick 
involved in construction suit) • 

^ In considering whether the U.C.C* applies to a 

6 f contract, the determinative question' is whether the main 
f purpose of the contract is the rendition of services with goods 
only incidentally involved, or a sale and purchase of c- ,ods 
with labor or services only incidentially involved. See o.g. , 
Pi ttsburgh-Dos Moines Steel Co. v. Brockhaven Manor Water Co. , 
532- F. 2a 572, 580 (7th Cir. 19 7 G) (one million gallon water tank 
fabricated by seller at factory and delivered to construction 
site was an- article of "goods" under the Illinois U.C.C. ); 
Schenectady Steel Co. v. Bruno Trimpoii Gen. Constr. Co., Inc.- , 
43 A.l>. 2d 234, 350 ll.*.S. 2d 920 (App. Div. 1974) (contract 
which obligated seller to furnish and erect structural steel 
* was contract for rendition of services, a work, labor, and 

materials contract, rather than contract for sale of goods, so . 
that U.C.C. did not apply to contract). : 



is 

22<6 



215 



Court of Michigan held 311/ that U.C.C. $2-725 was not Meant to 
apply to actions between consumers and manufacturers who were 
never In any commercial relationship or setting, the situation 
that will usually exist between school districts and asbestos 
manufacturers- The court held that where the remote defendant' 
manufacturer's floor* tile proved defective, the three-year 
statute of limitations governing actions to recover damages for 
Injuries to property applied. 312/ 
b. Accrual 

- Because of the substantial" period ot time that has elapsed 
since asbestos was last used In the nation's schools, the more 
important Issue Is hot the length of a particular limitation 



-311/ Southgate Com. Sch. Dist. v. West Side Constr. Co., 
,399 .Uch. 72, 247 rt.W. 2d 834. (1976). 

- 3 312/ Tennessee has by statute abolished any requirement for 

privity In all causes of action for personal m}ury or 

property damage brought on account of negligence, strict 
liability or breach of warranty, including actions brought 
undar the ©revisions of the 'J.C.C. Tenn. Coda Ann., S23-3004. 
However, in Curtis v. Hurohv Elevator Co. , 407 F. Supp. 940 
(E.D. Tenn. 1976)1 (suit by building owner a 9*i n 55 ™5?$ e . 
'elevator manufacture r> the court held that $23-3004 did not 
abolish the privltv requirement In warranty actions between 
business, entitle* seeking recovery for commercial l©"": ^ 
s^e Grand Island Sch. Oist. v. Celotax Corp., 203 Heb. 559, 
568,~~279 tl.W. 2d G03, 609 Tl979) icause ot action by school 
district against roofing material manufacturer for breach ot 
implied warranty that roofinj system was fit for purpose 
intended uas subject to U.C.C. $2-725). 
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period, but rathe* the date the cause of action will be deemed 
to^have .accrued. .313/ Xn many situations, the answer to this 
question may be outcome de'termin&tijte*. Obviously, if all of 
th3 possible applicable statutes of limitations have early 
v a'ccrual dates, sc.vt may be b*rr e d under any theory of relief. 

In nest jurisdictions a right of action on a contract* 
accrues when'there is a breach — the time of delivery in a 
sales ^.ransaction — even though damage does not occur until 
latar. 311 / 



313/. A statute of limitation begins to run when the cause 

of action accrues. A cause of action accrues on the - 
date the right to institute and maintain a suit first arises 
So«f e^Ls.# £22?.nau v. City of Uew Brunswick , 51 U.J. 130, 137, 
238 A. 2d 169, 172 (1963). In some instances the statute of 
limitations nay state when the cause of action accrues. 'Absent 
such, a statutory provision, however, the time of accrual is for 
judicial determination. See, e.g. , Raymond v. Eli Lilly & Co * 

117 H.H. 164, 167, 371 A. 2d 170, 172 (1977). While tort 

statutes ol limitation usually allow a shorter period of tirre 
within which to bring suit after the cause of action begins to 
run, this doesn't necessarily mean that a plaintiff will always 
have aore time to file suit if he goes forward on a contract 
theory. In many 'jurisdictions tttc cause of action accrues, 
i.e. the statute of limitation begins to run, at an earlier 
date in a contract action than it does in a tort action. , Thus* 
in Everhart v. Rich's, Inc. , 229 Ga. 798* 194 S.E. 2d 425 
(1973); 128 .Ga. App. 319* 196 S.E. 2d 475, the court h3ld that 
while the buyer's br?ach of warranty causa of action was 
time-barred because the relevant statute of limitations accrued 
at the time the goods were sold* the negligence claim was not 
necessarily barred because .that statute did not begin to run 
until an ascertainable injury was sustained. 

314/ 18 Williston On Contracts, Third Ed. §2021A; 51 Am 
Jur. 2d Limitation of Actions 5126 (1970). 
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11 In most states, absent fraud or concealment by the defendant, 
i^norance^by a plaintiff of his rights or of the facts upon 
which his rights are based is usually not held to prevent the 
running of a contract statute, of limitations. However, in some 
states In certain special cases ignorance is a ground for 
suspending'the statutory period until the injured .party knew or 
should have known of the operative facts. Thus, in a few 
jurisdictions, the statute of limitations commences to run on a 
warranty claim when the buyer discovers or should have 
discovered the injury. In other jurisdictions, the warranty is 
viewed as being prospective, in that it is broken only when 
harm is caused by its breach. 315/ 

The statute of limitations of the U.C.C., $2-725, confirms 
the general contract ruh, although it recognizes the exception 
that where a warranty explicitly extends to future performance, 
discovery of the breach must await the time when the breach is 
or should have been discoyered. 316 / 



315/ 18 Williston On Contracts, Third Ed. $2025C; see, 

e.g. , Hepo Jrot.^ers, Ins. v. Evans , 420 P. 2d 477, 482 
(Okla. 19G6).~ 

316 / See , supra note 292. 

In deciding whether a warru.ity has been explicitly 
extended to future p2 rfor-aance the courts have defineJ 
*explici tly" to mean not being merely implied, but ^distinctly 
stated. See , e.g. , Jones & Laugftlm Stool Cor?, v. 
Johns-Maovnie Sa l ss Corp. , 625 F. 2d 230, 291 {3d. Cir. 1980). 

9 

I 
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'*Jherc suit is brought in tort there are at least four 

points in time at which tne causa of action nay be considered 

to have accrued: (I) when the defendant breaches a duty; (2) 

when the plaintiff suffers an injury;- (3) whan the plaintiff 

becomes aware or his injury; and (4) when the plaintiff 

discovers the causal relationship between his harm and the 

defendant's misconduct. 317/ In many tort cass these events 
i 

will occur simultaneously and the moment of accrual is easily 
determinable. 318 / However in many situations* including the 
asbestos school hazards*. there is considerable delay between 
the breach of duty and the resultant injury or plaintiff's 
discovery of his injury. This del^y also occurs in 



317/ Raymond v. Eli Lill" Co. , 117 H.H. 164* 168* 371 A. 2d 
170; 172 (1977). 

318 / Where recovery has been sought under the theory of 
strict liability in tort* the courts have applied 
statutes of limitations relating to breach of warranty/ i . e . , 
contract or U.C.C. statutes ^of limitation* or statutes of 
limitations governing negligence actions. This confusion has 
arisen because two theories* warranty and tort, have been 
relied upon by the courts in imposing strict liability for 
injuries caused by defective products. While -contract statutes 
of limitations may in some cases offer a significant benefit to 
plaintiffs- because they permit a longer period of time within 
which to tile suit* such statutes may prove to be a 
disadvantage because a breach of implied warranty is generally 
regarded as occurring at the 4 time of sale or delivery of *the 
product causing injury. 

In- the majority of jurisdictions toda* , however* tort 
statutes of limitation are applied to suits L .sed on the theory 
of strict liability in tort. See* e . <\ . * Annot.* 91 A.L.R. 3a 
455 (1979); Kimble and Leoher* Products Liability S294 (1979). 
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cases involving food and drugs* professional nalpract . # and 
the construction of Improvements to real property. ** " delay 
Is critical In the case of the asbestos hazards, sine; aost 
actions would be barred if the applicable statutes started 
running at the time the products were delivered — between nine 
and thlrty-fl^e years ago. 319/ In many jurisdictions* the 
"discovery rule" Is applied, In such situations; that Is, the 
statute of limitation begins to run only when the injured party 
discovers* or in the exercise of reasonable cHlrgence* should 
have discovered that damage or injury has occurred. The 
"discovery rule" has found particular application In medical 
malpractice and product liability suits* whtrrc It Is usual for 
substantial periods of time to elapse between medical treatment 
or exposure to a product and subsequent manifestation of 
disease or Injury. 320 / In particular* the discovery 



*? 

319/ However* the accrual date of a kort cause of action 

based on failure to recall when; the danger became 
obvious, would be more recent. 

320 / Por a~ general discussion of t* » doctrine and Its 

application in products liability and environmental 



suits see 3Tf~noaln, 3E*tut>s of t,l^f tatjltftfy fn Sn v Ironic nta)- 
Sults: Tae Discovery Kule Ap>roacn , lfl "rial 38 i Apr 1 1 1 9 80) j 
Sirnbaum " First B r oth's" Ltit G»rr>; the Dircovsrs aule in 
Prodjsts Liability Cases , 13 forum 279/ (Special Issue* Jet. 
1977) Annot., 1 A.L.R. 4tn 117 (1900)./ 

The discovery rule has also fcpen applied in 
non-medical professional malpractice quits. See cases 
collected in City ot Aurora - v. Beshtel Corp. , 599 F. 2d 382* 
388 (10th Clr. 1979) and G ates Rub ber |Co. ~ US.l Cerp. . 508 
r.2d C03* 010 n.lC (7th Cir. 1975). 
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rule has been applied in the overwhelming oajority oC Che. 
asbestos personal injury cases. 321 / 

The "discovery rule" has been'appliod in a nurabej of 
jurisdictions in suits involving claics for defective 
. construction, even where suit* is brought for breach of 

^ MV ■ » 

^ contract^ 322 / In Illinois* although there is no 



Sec Insurance Co, of Uorth Anerica v. Forty Eight * 
Insulations, Inc. , 633 F.2d 1212, 1220 n.13 (6th Cir. 

* 

See, e.g. , Accd v. Hobbs-Sesack Plumbing Co. , 55 Cal. 
2d 573, 12 Cal. Rptr. 257, 360 P. 2d 897 (1961) (breach 
of contract of an iapliod warranty); City of Aurora v. acchtel 
^ Corp. , 599 F.2d 382 (10th Cir. 1979) (construing Colo. Low) 
(professional aalpractice suit against architect-engineeY) ; 
Chrlschillcs v. Crisuold , 260 Iowa 453, *150 N.W. 2d ,94 (1967) 
(negligence suit against architect)] Steclworkcra Holding Co. 
v* Honofee , 255 tld. 440, 258 A. 2d 177 (1969) (negligence suit 
against architect and general contractor); Southaate Con. Sen. 
Dlst^ v. West Side Constr. Co. , 399 ltich.,72, 247 U.W. 2d 884 
(1976) (products liability suit against roaoto nanufacturcr) ; 
Grand Island Sch. Dist.^ v. Colotox Corp. , 2C3 Heb. 559, 279 
N.W. 2d 603 (1979) (applicable to tort action against architect 
and general contractor) ; A.J. Ahoraan, Inc. v. Funk Bldg. 

Cor'p. , Pa. Super. Ct. , 420 A.2d 594 (1980). The 

discovery rule has also been applied in construction cases 
involving injuries to third parties. See, e.g. , Totten v. 
Cruzen , 52 M.J. 202, 245 A. 2d 1 (1968) (negligence suit by 
third party for daaagos for personal injury against architects,, 
heating contractor* general contractor, and public housing 
authority) . ^ 

It should be noted, that in Grand Island , nupra , the 
school district also brought suit against the roofing systcra 
manufacturer for: (1) breach of an i-nplied warranty that the 
roofing syste^ was fit for the purpose intended, and (2) on the 
ground that the nanufacturcr was negligent in nanufac.turing, 
testing and aar*toting the roofing natorials. The Court held 

(Footnote continued on next page) 
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* aU-encdrip as sing .discovery, rule, 323 / in rece.nt cases involving 

lV ^defecti^eWonstruction».c4.ai«o# the courts hat^been 
*PPj**n? "baioncing / te4t"> i.e. , the "discoverV rule* applies 
.where the passage of titne -Vould not greatly increase the 
\-problens of proof jnor ^increase, the dangers of false* frivolous, 
* ^.fraudulent, *or .'speculative claims., 324 / •* « 
TJbvavFF, the accrual wits*t<yr "a;, cause of actio n-for 



architectural nalpractlce depends in sorae situations upon the ' 
nature of the ; Alleged" tortious , conduct. Thus, where the 
tortious ^conduct is. alleged to be negligent and improper 



32 2 A {footnote cbntinued fron previous page! 

that suit was barred against the manufacturer under 
$2-725 of the O.C.C. , since suit was not brought within 4 years 
' of delivery. . As to the negligence, count, s ttie Court held it 
only stated a cause ,of action for ordinary negligence and did 
riot fall within -.the category of causes to which the discovery 
rule was applicable under' Nebraska* 3 construction statute of 
limitations, and It was* therefore governed by the 4-year 
statute of imitations for tort actions which ran from date of 
accrual arid;*- not froa-date of its later discovery. 

323/ ' * Cate3 Rubber Co. v. USM Corp. , 508 P. 2d 603 (7th Cir. 
1975). 

324/ See , e.g. , Golden Grain Macaroni Co. v. Klofstai Eng'r 
— CoTf Ins. , 45 111. App. 3a 77, 358 :J.E. 2d 1295 (App. 

Ct. 1976) Korvette, Piv. of Spartan Indus, v. Csko^oof. Co. , 
IB lX-1. Apo. 3d 9U5, 350 iJ.S. 2d 10 (App. Ct. 1976); Soc. of 
lit. Caraef v. Fox , 31 111. App. 3d 1060, 335 U.E, 2d 588 
(1975). <r 
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design, it has been held that, the cause o£^action accrues when 
the plans are finally approved. 325/ 

In many jurisdictions where suit As brought in tort seeking 
damages Cor defective construction, the cause of action accrues 
at the £iae construction is completed, 326 / while in other 



325 / See , e.g. , City of Uewark v. Edward H. Richardson 

AssJ_n,"375 A. 2d 475 (C&sl. Super. Ct. 1977 (cause of « 
action for damages caused by collapse of drainage ditch acciued 
when defective design presented); Uells ton Co. v. Sam N . 
Hodges, Jr. & Co. , 114 Ga. App. 424, 151 S.E. 25 481 (Ct. App. 
1966) (alleged negligent design and construction ot building in 
and of itself constituted a legal injury and right of action 
accrued at time of the acts); Va. Military Inst, v. King , 217 
Va. 75U- 232 S.E. 2d 895 (1977) (action for negligent and 
improper design of building against architects governed by 
contract statute 6f limitations; cause of action accrued when 
defective plans* for building were finally approved), Fed. 
Reserve 3ank of Richmond v. Wright , 392 F. Supp. 1120 (E.D. Va. 
1975) (cause ot action for breach of architect's obligation to 
exercise reasonable skills, ability and judgment in preparation 
of plans accrued on date defective plans delivered) ; HcClorkay 
Co., Inc. v. '.1 right , 363 F. Supp* 223 (E.D. Va. 1973); (cause 
.of action for breacn Q X-^ffcHT^c t 1 s duty to provide proper 
\plans accru^'at Cenaer of defective plans; contract statute of 
linitatioX'applied) . See generally Annot. 90 A.L.R. 3d 507 



(1979) , 
320/ 



actioi 



Wellston Co. 



Sam li. Hodges, Inc. , 114 Ga. Apo. 424, 



I5i^.c:. 2d 481 (Ct. Apo. 1966); .l.T. Raed Constr. Co. 
v. Jajkson Plating Co. , 222 So. 2d 838 (Hiss. 1969) (cause of 
for defective rooi/ accrued no later than date of 

rto?buck Cq. v. 
,.S. 2d 767, 372 N.E. 
2d 555 (1977); Hills v. fclack a nd Host, Architects , 344 P. 2d 
581 (Okla. 1959) (cause *o£ action against architects for 
failure to exercise professional skill and care in t >erfor^ing 
services under contract accru?o at tine building was conpleted 
and accepted, tort statute of limitation apparently governed). 



complcYf^rVrtd delivery if building); Soars, _ 
Enco Asso^W Inc., 1? Jit ^f. 2d 389, 401 H.Y,.S 
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# jurisdictions the cause ot action accrues at the tine the 
resulting injury. 327 / 

* Similarly, where a breach of contract action is brought, in 
5 many jurisdictions, the .cause of action accrues at the time of 
the breach* viz., no later than conpletion of construction. 328 / 



327 / Nardo v. Guido DeAscanls & Son3, Inc. , 254 A. 2d 254 
; rf (Del. Super. Ct. 1969) (tort action accrued at the 

^ time^of injury resulting from defendant's negligence in 

improperly installing roof rafters); Crawford v. Shepherd , 86 
Wise* 2d 362, 272 U.W. 2d 401 (Ct. App.- 1978) '(in action for 
architectural negligence cause of action ^began to run on the 
dafcfejDf injury not on date of negligence; ^roof began to rot 
'several years after alleged negligent. construction) . 

~ Ktfr an interesting example showing Jttow different 
accrual' tirae3 v are applied in construction cases having 
different plaintiff-defendant relationships but essentially the 
sane operative facts, conpare Wellston Co. v. San U* Horiies, 

<Jr. i Co. . 114 Ga. App. 424. 151 S.E. 2d 481 (Ct* App. 1965) 
with Hunt v. Star Photo Finishing Co. , 115 Ga. App. 1, 153 S.E. 
2dT602 (Ct. App. 1967),. Both .cases involved the collapse of 
the sane type of root., in different buildings where the roofs 

iWcre negligently designed by the same architect-engineer. In 
Wellston , where the building owner sued, the statute of 

'limitations began to run, not when the roof collapsed, but when 
the building was constructed. In Hunt , where a lessee sued for 
damages suffered to his personal property,, the statute of 
limitations began to run when the root of the second building 
later collapsed* , 

328/ Nardo v. Guido^D&Asconis , 254 A.2d 254, i<Del. Sup.er. 

Ct; 1969) (contract action accrued when roof rafters 
improperly installed); Roberts v. Richard & Sons, Inc. , 113 
N.H. 154, 304 A. 2d 364 (1973) (count in tort alleging negligent 
. performance of building contract and claiming as damages cbsts 
of remedying defects was v in reality action for breach of 
.contract and cause of action for breach of contract accrued 
when building was complete and not when defects were later 
discovered) ; Soars, Roebuck & Co. v. E nco Assoca . , Inc. , 43 
tf.Y. 2d 389, 4 01 u.*.3. 2S 7f>7, 372 !1.C. 2d 555 *Tj97 7); J.C. 

[Footnote continued on next page] 
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In Hetal Structures Corp. v. Plains Tex tiles, Inc., 329/ a 
building owner brought suit for damages in negligence and 
strict liability for breach of implied warranty against a 
recotc steel manufacturer whose steel frames were used in the 
construction of plaintiff ^s bui Iding. One of the steel frames 
'failed and pact of the root collapsed. The court held that a 
two-year statute of limitations applied to both counts with, 
however, different accrual periods applying to each count. The 
cause o£. action based on negligence accrued at the ti.se of 
installation ot jthe defective steel frames, while the cause of 
action for breach of implied warranty accrued when the buyer 
discovered, or in the exercise of ordinary care should have 
discovered the injury. 330 / 



' 0 > ' 

328/ (Footnote continued from previous page} 

State Port s Auth. v.* ^.A. Frv Roof. Co., 294 ^.C. 73, 

240 5 E 2T~345 (1978) (new construction statute of limita- 
tions] however, adopts discovery rule where defect is not 
readily aooarent at time of origin); Sh^op/V. O^oyd, 454 S.W. 
2d 845 (lex. Civ. App. 1970) (cause of action to recover 
damages for failuce to construct residence with number ot 
foundation piers Specified in plans and specifications accrued 
at time of construction); Va. Mili tary Tnct^. v. fOrvi. 217 Va. 
751 232 S.E. 2d 895 (1977) (breach ot contractual duty to 
sup«-vi-,a construction accruoa at tine of construction), see. 
^•^^R^r^ of Rich^ona v. Height , 392 F. Supp. 1120 

(E.'O • Va. 1975)~ 

In Vermont, the rulo is the sane under the si*- /ear 
statute of limitations which is applicable to both tort and 
contract actions. South Burll^ton S = h. Dist. v. fi^SILSbj 1» 
Vt. 601, 302 A. 2d 220* (1977); L'^ioa 3cr*. Ji^t. Jo. 20 v. Lcj±cn» 
134 Vt 424, 365 A. 2d 508 (1976). 

32V 470.S.W. 2ri 93 (Vex. Civ. 1971). 

330/ The court spoke ot there being a H sale H between the 

react* manufacturer and the o^neri however, irojn the 

ooinion it is not clear i£ there indeed was a direct sale. 
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** In general, however, it should bo possible to argue that 

logically, a tort cause of action predicated on failure to warn 

'does not accrue 'until the defect, which should have been the 

subject of warning, manifests itself. In other words, a school 

district's strict liability an<i negligence claiaa predicated; on 

the failure of asbestos aanuf ac^ur^rs to warn of the dangers of 

asbestos, fibers should not be hsld to hava accrued until the 

school district learned, or should have learned, of the danger. 

Further, under, certain circumstances the statute of 

limitation aay be tolled. Thus, where thar? is a fraudulent 

concealment or misrepresentation of facts giving rise to a 

cause of action, or where the gist of an action is fraud 

ft ' * ^ 

concealed from plaintift, the statute of limitations does not 

commence to run until discovery or! the wrong or of facts 

pla'cing one on notice of che wrong. 331 / The fraud or 
1 

misrepresentation, however, must be intentional and affirmative 
in nature and intended to' prevent discovery of facts giving 
rise to a cause of action. Generally, where the defendant owos 



331/ See, e.g. , Cat»s Rubber Co. v. US'* Corp. , 351 F. Suoo. 

329, 337 (S.O. 111. 197?)'; 37 to. Jur. 2d Fraud and ' ' 
Deceit 55405-407 ' (1 968) ? 51 «Va. Jur. 2d Limi tation of rations 

si47 rr970). - : * — 
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no duty to disclose, mere silence or failure to discloss a fact, 
will, not constitute fraudulent concealment. 332/ 

V 3. Special Statutes. Of Limitation Governing 
Construe *- »»» Litigation * — 

In addition to the traditional statutes of limitation; more 

than forty jurisdictions have special statutes of limitation 

governing suits involving defective dosign and construction 

claims. 333/ Most of these statutes, however, do not insulate 

' manufacturers. The main purpose of these statutes is 



332/ See, o\g., Gat* a Rubber' Co. v. US:i Corp., 351 F. Sup?. 

329, 33? (S'iD.Ill, 1972); iiardo v. Guido DsAscanl*; & 

Sons, Inc.' , i 5 4 A.2d 254 (Del. Super. Ct. 1969); 51 Am. Jur. <d 
r^TT^s ol Actions SSU7-149 (1970). iV^fEji US 
^hoTe-eTtoTts are made by defendants to repair def ects, the 
statute'is also tolled so long as representations are made that 
the repairs will be sufficient to cure the de * e r f s ' ^ 
t.^m/r^ 5ch. 91»t„ v. Celotex Corp,, 264 Ark. 757, 5J^»-- 

(1909): neeKS v. Slavik Qui lde.r^Inc,, 24 .lich. A??. 
651 W. 2d 503, aff'd 384 lUch. 257, 131 tJ.W* 2d 271 m 

C197o"(sii^e« statute of limitation began to run from time 
it was determine'd that repairs would not correct leaking roof, 
not Iron tiL roof first began to leak).. . T ^"^oliectei in 
the contrary, however. Sec discussion ana cases collected in 
I**. "barman Inc.- v. Fu^ldo. Corp., ' Pa. Super. 
C t / . at 420 A. 2d 594 at 602 (1980). 

333/ For a general discussion and list of those special f 
— ' statutes of limitation see: Cogent , Limitation. of 
Action tnr Architects an ^ ^"i H^s-aiunnnts tor 

iSsHHkloTw IB CAi'H. U-L. REV. ib l (19*511 Porsrs, Vne 
^fTTufTon.lity or Alah, nal3.St,rnrP of Li^itationr for 

CuHTl. RLV. i (1580); coll ins, LijitaMon ^> ^tion^ tatutea 
for A/chi tocts md n»i ld*rs- An Ex am n ation of .onr.itti- 
Bon^Uy' 29 FoS'n I ^C^n^7T~(1973i ; Knap? & Lc„ Jr., 
BS?Ht?on_ ot _jpecial Statu tes of Limitations Concur nin a 

aTno Annot., 93 A.L.K. 3.1 12^2 (1079). 
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to impose a time ,1 imitation beyond which suit relating to a 

design or construction claim cannot be brought against 

architects and builders. 334 / California distinguishes between 

i 

c la ins based upon patent deficiencies and latent def icienciesj' 

» 

for the. former there is a four*-year limitation period, for the 

• * • i 

latter a ten-year period. 335/ 

The persons protected by these statutes varies from 
jurisdiction to jurisdiction. The Supreme Court of California 
has recently held that sureties are not included within the 
protection of California's 10-year construction statute) 336/ 
however* .a New Jersey court has held to the contrary with 
regard ' to«Mew Jersey 's. counterpart statute. 337/ In some 
jurisdictions protection under the statutes is 



334/ - See, e.g« . , H.J. Stat. Ann. 5 2A: 14 -1.1 (West) (no 

action whether in contract, tort, or otherwise to 
^recover damages for any deficiency in the design, planning, 
supervision, or construction of an imprqvenent to real property 
shall be brought more than 10 years after the performance *of 
services arid # conStruction) . Statutes of limitation that run 
f rota t the date of a specific defendant's act* rather than from 
the tins a plaintiff's cause of action accrues, are often, 
characterized as statutes of repose. 

335 / Cal. Civ. Proc. Code 5S33^.1# 337. 15 '(Ocering) . See , 

e.g. , Ernest W. Hahn, Inc. v. Superior Cou rt, 108 Cal. 
App. 3"a 567* -166 CaJ. Rptr. 64^ (Ct. Apo. 1930). A "latent 
deficiency* is defined in the California statute as "a 
deficiency which is not apparent by reasonable inspection." 

336/ Regents of the Univ. of Calif, v. Hartford Acc. & 

Indem'n Co. , 21 Cal. 3d 624, 147 Cal. Rptr. 486, 581 
P. 2d 197 (1978). 

337 / County of Hudson v* Terminal Constr. Corp. , 154 N.J. 
0 1 Super. 264, 381 A. 2d 355 (App. Oiv. 1977). 
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specifically limited to certain persons. 238/ Although in most 
jur isdictionsT architects* engineers* general contractors, and 
subcontractors would be protected by these statutes; 339 / it 
does not appear that materialmen* suppliers, and manufactured 
of materials used in construction would be protected 1 . 340/ 

In some states these statutes, while fixing a maximum time 
period beyond which suit is barred, also provide a shorter time 
period within which an action must be brought following accrual^ 
of the cause of action. 341 / In most states, however, these 
statutes are designed to provide a cut-otf period beyond* 



338/ Ilaine^s statute, for instance, only applies to civil 

actions against duly licensed or registered architects 
or engineers. Me. Rev. Stat. Ann. tit. 14, S752-A (Supp. 
1977). 

339/ 29 Fed'n Ins. Couns. supra note 327 at 49 and 23 

/ S'iU LOUIS L.J. gupra note 327 at 353. 

340/ 23 S'f. LOUIS L.J., supra note 327 at 354. In Howell 

v. Burk, 90 n.M. 688, 568 P. 2d 214, 220 (Ct. App.), 
cert, denied , 9VN.il. 3, £69 P. 2d 413 (1977), the coutt held 
that materialmen were excYuded from protection under t^e^law 
Mexico statute. % 

The Virginia statute expressly exempts manufacturers 
from protection. Va. Code $8. 01-250 (1977). Exclusion of 
certain persons under the statutes has been the basis for 
constitutional challenge in a number ot jurisdictions. Sec 
note 340 and accompanying text i nfra . 

341/ See, e.g. , Me. Rev. Stat. Ann. tit. 14, S752.-A (Supp. 

1977) (actions tor nalprSctice or professional 
negligence against licensed architects, or engineers must be 
commenced wittjin 4, years of discovery but in no event rcor^.than 
10 years after substantial completion of construction contract 
or of services performed if construction contract not 
involvco) . 
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no claim involving a defective design or construction can 
be brought. 342/ Statutes of .'this type are^ intended only to 
set an outside tine limitation beyond which suit may^ot be 
^brought. They do not extend the time periods of the 
traditional- statutes of limitations that are generally applied 
in construction suits/ but rathsr are superimposed on them. 343 / 

In a number of jurisdictions the courts have held that 
where the construction statute of limitation speaks in terms of 

V 

actions for injury to persons or property the statute only 
applies to tort suits by third parties against those performing 
or furnishing the allegedly defective construction o/ design* 
but does not apply to suits by the owner for damages for 
deficiency in the construction itself. 344 / However, in 



342/ See , e.g. , H.J. Stat. Ann." 2A:14-1. 1 .(West) (10 
years). 

343/ See , e.g. * Bennlng Constr. Co. v. Lakashora Plaza 

Enterprises, Inc. , 240 Ga. 426, 241 S.E. 2d 184 
(1977); O'Connor v. Altus, 67 U.J. 106, 335 A. 2d 545 (1975); 
Smith v. American Radiator S Standard Sanitary Corp. , 38 H.C. 
App. *57, 248 S.E, 2d 462 (1978); A.J. Aberman, IncT v. F unk 

aidg. Corp. , Pa. Suptfr. Ct. , 4 20 A. 2d 594 (1980) ;j 

Watts v. Putnam County , 525 S.H. 26 488 (Tenn. 1*975); Va_j. '/ 
Military Inst, v. King , 217 Va. 751* 232 S.E. 2d 895 (1977)/ 

344/ See, e.g. , Duncan v. Schustec-Grahan Hones, Inc X 194 

Colo. 441, 578 P. 2d 637 (1978); Tanblvn . v. riic/oy s 
Fox, Inc. , 195 Colo. 354, 578 P. 2d, 641 (1973); Ki ttson/County 
v. Wells, Denbrook & Assoc., Inc. / 308 Minn. 237* 241AJ.U. 2d 
799 (1976); Sccurit ics- Interrcountain, Inc. v. Sunset A'uol Co. 
289 Or. 243* 611 P. 2d 1158 (1980). 
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other jurisdictions, the statute is broadly worded to cover 
actions by the owner against those protected by the 
statute. 345 / 

These construction statutes of limitation, or statutes of 

repose, *havc been frequently challenged on constitutional 

grounds. At least e\ght -state^courts have held such statutes 

unconstitutional, while at least thirteen others have upheld 

such statutes. 346 / * 

4. Special products Liability Statutes Of 
Limitation ; , 

Various statutes have been enacted or proposed in some 

jurisdictions to terminate a product mi nuf acturer' s liability 

after the lapse of specified periods of time after the product 

is first sold or first used for its intended purpose. 347./ 




345/ See, c.g. /N.J. Stat. Ann. 2A: 14-1.1 (West) and Pa\ 
S,tat. Ann. tit. 12 565.1 (Purdon 1977). 

< 

Sec - also Duncan v. Schuster-Graham Homes, Inc. , 194 
Colo. 441/ 578 P.2a 637, 640 n.5 (1978K 

340/ Alabama, Hawaii, Illinois, Kentucky, Minnesota, 

~ Oklahoma, South Carolina a.na Wisconsin have declared 

their special statutes unconstitutional. 

"However, Oklahoma, and Wisconsin have reenacted 
legislation to cure the constitutional defects. 

For a discussion of the constitutionality issues'and 
the relevant state citations sec s upra note 327 11 CUM. L. 
REV.', at 16: Collins; and 23 ST. LOUIS L.J. at 363. 

347/ For. a discussion of product liability statutes of 
repo&e see . When The Product Ticks : Pjro<j y.cts 

* (footnote* continued or. nex 4 : page] 
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As with the special construction statutes of limitation 
discussed above, some of these product liaoility statutes only 
act to impose an outer limit or ceiling upon existing statutes 
of limitation. ^43/ Others, like some of the construction 
.statutes o£. limitation, set two time periods: one period 
within which to brink suit and another beyond which no suit can 
be brought* Thus, in Connecticut, a products liability suit 



must be brought within three years of discovery of injury, but 
no later than eight years f\ora the purchase date of the 
product .* 349 / 

The Illinois statute, on the\ other hand, applies- only to 
strict liability actions? 350/ while the Colorado statute only 
raises a rebuttable presumption of rvon-def ectiveness where suit 
'is brought 10 years after the product \s first sold. 351 / 



347/ (Footnote continued from previous Page) 

Liability and Statutes of Limitations , 11 IND. L. REV. 
693 (1978) J Statutes or Repose In Products Liability: The 
Ass ault Upon the Citadsl of Strict Liability , ^3 S.D.L. REV. 
149 i!978) • for a sumnary of product liability ^statutes of 
limitation and repose sea Prod. Liab. Rep. (CCH) ^footnotes to 
13420 and 4 Product Liability Trends 388 et_j_ seq. \(1980) . See 
aiso the Model Uniform Product Liability Act (UPLA)* reprinted 
in 44 Fed. Reg. 62, 714-750 (1979). \ 

3^8 / See , e.g. , Bu cknor v. GAP Corp. , 495 F. Supp^ 351, 355 

(t.O. Tenn. 1979) (explaining Tennessee statute). 
* \ 
349/ Conn. Gen. Stat. Ann. 552-5773 (West). 



350 / 111. Rev. Stat. ch. 83, $22.2. 

351/ Colo. Rev. Stat. SS13-21-401-13-21-405. 
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These statutes have acted to bar suits against 

manufacturers filed after the prescribed time periods. 312/ 

Whether the relatively few product liability statutes of repose 

now in effect will withstand attack on constitutional grounds 

( see p. 227, supra ) remains to be 'seen. 
• 

5. Legislative Extension ci: Limitation Periods 
it* is a weir~es"tablished general~rule-that as-to causes of 
action that are not" already tirae-barred, the legislature has 
the power to enlarge the period of limitations governing 
existing causes of action. 353/ A majority of the cases, f 
however, are to the effect that the legislature cannot remove a 
statutory bar to. a "cause of action that has already become 
complete. 354 / There are, however, a few cases to the 
contrary. 355/ 



352/ Sec, e.g. , Buckner v. GAP Corp. , 495 F. Supp. 351 

* (E.D. Tenn; 1*79) (suit for personal injuries 
sustained from exposure to asbestos products); Diamond v. _E. R. 
Souibb & Sons, Inc. , 366 So. 2d 1221 (Fla. Dist. Ct. App. 1979) 
(suit for injuries caused by drug). 

353/ 51 Am. Jr. 2d Limitation of Actions 540 (1970); 16 

C.J.S. Constitutional La v S?66a (1956); 53 C.J.S. 
Limitations of Actions S2 (1948) :> 

354/ 51 Am. Jur. 2d Limitation of Actions SS44, 45, 46 
(1970). 1 % 

' S££» e.g. , Ford Motor Co. v. Moulton, 511 S.W. 2d 690 

(1974)', cert, denied , 419 U.S. 870 (1974), Grand Island 3ch. 
Dist, v. Celotex Corp. , 203 »eb. 559, 279 H.M. 2d 603 (1979) ; 
N.C. State Ports Auth. v. L. A. Fry Roof. Co. , 294 H.C. 73, 240 
S.E. 2o 345, 352 (1978) . 

355/ See , e.g. , Twonoy v. Carlton House of Providence, 
Inc. , 113 R.I. 264, 320 A. 20 98 (1974)^. ^ 

<\ f 
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^ Limitation Conclusion 5 

As' was Indicated at the outset, it is not possible,-***. state 
* definite answers to liaitatlon issues in a general survey of 
this kind. However, it is appropriate to observe that under a 
•discovery" or "raanifestatio^r causa of action accrual rule, a 
school district could persuasively contend that tort limitatio 
periods should not coaaence to run until the district learned* 
or should have learned, ot the danger posed by friable asbesto 
products, it nay prove noteworthy in this regard that the 
Asbestos School Hazard Detection and Control Act was not 
enacted until June 14, 1900, and only since then have school 
districts been directed by competent national authority to 
detect asbestos hazards In thv schools. 

o 



